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No. 5631. I 

! 

Richmond, Fredericksburg and Potomac Railroad 

^ I 

Company, Appellant, 
vs. 

I 

J. R. McCarl, Comptroller General, 


a Supremo Court of the District of Columbia. 

I 

In Equity. 

No. 53670. 

Richmond, Fredericksburg and Potomac Rj^ilroad 
Co:mpany, Richmond, Va., Plaintitf, | 

I 

vs. I 

j 

J. R. McCarl, Comptroller General of the United States, 

Defendant. | 

United States of America, ! 

District of Colufnbia, ss: I 

Be it remembered, That in the Supreme Coi:|rt of the 
District of Columbia, at the City of Washington, in said 
District, at the times hereinafter mentioned, the j following 
papers were filed and proceedings had in the abo^e-entitled 
cause, to wit: 
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1 Fiknl Xovc‘m])C‘r 11, 19:11. 

■ ' In the Supreme Court of the District of Columbia. 

In Equity. 

No. 53670. 

Richmond, Fredericksburg and Potomac Railroad 
Company, Richmond, Va., Plaintiff, 

vs. 

J. R. McCarl, Comptroller General of the United States, 

Defendant. 

Bill of Complaint. 

To the Honorable Chief Justice and Associate Justices of 
the Supreme Court of the District of Columbia: 

I. Tlie plaintiff, Richmond, Fredericksburg and Potomac 
Railroad Company, is a corporation duly organized and 
existing under the laws of the State of Virginia, having its 
principal office in the City of Richmond, Virginia. 

II. The defendant, J. R. McCarl, Comptroller General of 
the United States, is a citizen of the United States and a 

resident of the District of Columbia. 

2 III. The plaintiff brings this, its bill of complaint, 
against J. R. McCarl, Comptroller General of the 

United States, a citizen of the United States and a resident 
of the District of Columbia, to obtain a temporary restrain¬ 
ing order and an interlocutory and permanent injunction 
restraining and enjoining the defendant from withholding 
certain earnings or amounts due plaintiff by the Govern¬ 
ment of the United States for transportation and other 
services, as hereinafter stated, performed for the Govern¬ 
ment by plaintiff, including the carrying of mail, passengers 
and freight, and the threatened application of said sums to 
the payment of an amount alleged to be due as excess in¬ 
come to the Interstate Commerce Commission under Sec¬ 
tion 15 (a) of the Interstate Commerce Act as amended by 
the Act of February 1 28, 1920, 41 Statute 488. And there¬ 
upon, plaintiff shows unto the Court the following facts: 
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IV. The plaint iff, a corporation as aforesaid, jowns and 
operates a double track steam railroad exteiK^ing from 
Richmond, Virginia, to the south bank of the Poto^lac River 
in the District of Columbia. It is engaged in the transpor¬ 
tation of passengers and freight and the rendering of other 
service -which railroads of this character are called upon 
to ])erform. In connection with these services itjis a post¬ 
road and required by law to trans])ort mail for, aifd furnish 
facilities and services in connection therewith to, tjie United 
States under conditions prescribed by law and tllie regula¬ 
tions of the Government, including those established and 
l)romulgated by the Postmaster General, and the require¬ 
ments of the Interstate Commerce Commission, ail provided 
by appropriate acts of Congress. For failure to (jarry mail 
and to provide the service as prescribed by law and by the’ 
regulations aforesaid, complainant is subject to certain 

tines and penalties prescribed by law. The railroad 
3 of ])laintiff is what is commonly called a ‘‘bridge 

road” between transportation lines centering and 
terminating in Washington and those centering and ter¬ 
minating at Richmond, Virginia, and thus constitutes the 
main highway between the North and South on the Atlantic 
seaboard. It is thus required to handle a large volume of 
mail and to furnish facilities and service in that connection 
to and upon the demand of the Postmaster General. ’ For 
the performance of such services plaintiff is entiled to re¬ 
ceive fair and reasonable compensation to be pai4 to plain¬ 
tiff as provided by statute and the regulations of the Post- 
Office Department. i 

V. Plaintiff is also a carrier of passengers and freight' 

and is required to perform certain services for tlJe various 
Departments, Bureaus, or Agencies of the Gove][nment of 
the United States. In accordance with the customs estab,- 
lished and rules and regulations prescribed covering pas-, 
senger service for the Departments, Bureaus, and Agencies, 
of the Government, regular tickets are issued by the Pas¬ 
senger Agents of plaintiff when requested by thd heads of 
such Departments, Bureaus, or Agencies, on stan(j[ard form' 
No. 1030 entitled “Request for Transportation,’!’ copy of- 
which form is hereto annexed as Exhibit “A” 'Witn this bill^ 
of complaint. As a part of the said Government request for- 
transportation the form includes “ General Tnstrjictions to- 
Carriers” in which the first reads as follows: ! .. 
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“(1) Carriers must furnish transportation of the class 
or character and between the points specified in the re¬ 
quest.” 

All the passenger service so rendered by the plaintiff is 
necessarily done upon special credit to the Government ac¬ 
counts of which plaintiff submits periodically to the ap- 
])ropriate Department, Bureau, or Agency, as required l)y 
the Government regulations, for payment which ac- 
4 counts are based upon the requests for passenger 
transportation so issued and honored by plaintiff. 
In accordance with the requirements and regulations as to 
these services the plaintiff is compelled to furnish upon 
such orders tickets for transportaUon not only upon its 
owm line but upon the lines of other connecting carriers with 
whom it has established joint rates so that plaintiff is re¬ 
quired to extend credit to the Government for transporta¬ 
tion furnished not only on the lines of plaintiff but also for 
such transportation over the lines of other railroads, its 
connections, as aforesaid. Plaintiff is required to account 
to its connections for their respective proportions of the 
revenue accruing from such service, credit for which is 
extended by plaintiff to the Government of the United 
States upon said orders. 

VI. Plaintiff is also called upon, by virtue of its position 
as a principal carrier in a North and South transportation 
service, as aforesaid, to transport large amounts of freight 
for the Government of the United States destined to and 
from points on its lines, as well as points on the lines of 
connecting carriers. At Quantico, on the main line of plain¬ 
tiff, are located United States Marine Barracks, to and 
from which point there is considerable movement of freight 
traffic. In the approved form of bill of lading employed in 
this service, copy of which is hereto annexed as Exhibit 
“B” with this bill of complaint, there is contained the fol¬ 
lowing provision among others: 

“Prepayment of charges shall in no case be demanded 
by carrier, nor shall collection be made from consignee. On 
presentation to the office indicated on the face hereof, this 
bill of lading, properly accomplished, attached to freight 
voucher prepared on the authorized Government form, pay¬ 
ment will be made to the last carrier, unless otherwise 
specifically stipulated. ’ ’ 
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5 Under the terms of this bill of lading and the rules 
and regulations covering the transpcTtation of 

freight for the Government of the United States, plaintiff 
is called upon to extend credit to Departments, Bureaus, or 
Agencies for whom the service is performed in the move¬ 
ment of Government freight, not only on the li]|ie of plain¬ 
tiff, but also on the lines of its connections wln^re plaintiff 
is the last carrier or freight is destined to points on the 
lines of complainant. | 

VII. Plaintiff avers that for transportation! and other 
services performed for the Government of the United 
States, including the carrying of mail and transportation 
of passengers and freight, there was due to plpntiff, and 
liability therefor is not denied, as of the 1st (^ay of Sep¬ 
tember, 1931, sums aggregating the total of ^eventy-one 
thousand four hundred and fifty-three dollars ^nd thirty- 
nine cents ($71,453.39), a detailed schedule of yhich serv¬ 
ices and amounts due therefor, respectively, is hereto an¬ 
nexed as Exhibit “C” with this bill of complaint and 
prayed to be read as a part hereof to the same (jixtent as if 
set forth herein at length. Proper vouchers, gjccounts or 
demands for the payment of these several sums made out in 
the form required by the regulations of the Government 
and accompanied by proper documents, have; been pre¬ 
sented to the Government of the United States for allow¬ 
ance and payment prior to the filing of this bill of com¬ 
plaint, and although appropriations have been jduly made 
by Congress for the payment of services so rendered by 
plaintiff, payment therefor has been refused b>^ the order 
and direction of tlie said Comptroller General for the rea¬ 
sons herein alleged. Other and similar services are being 
constantly rendered to and for the Governm^t of the 
United States from day to day and from time to time, as 
required, for which compensation due to plaintiff is daily 
and monthly accruing and will be payable from time to time 
as accounts are rendered therefor in accordance with 

6 the rules and regulations prescribed covering the 
same; and plaintiff is required by law and the rules 


and regulations prescribed by the appropriate Giovernment 
authoritv to render said service on credit and to receive 
payment therefor from time to time in the manner herein¬ 
before stated. 

VIII. As a carrier engaged in interstate commerce 
plaintiff is subject to the terms and provisions o^ the Inter- 
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state Commerce Act and to regulation by the Interstate 
Commerce Commission under that Act. Long prior to the 
7th day of April, 1931, the Interstate Commerce Commis¬ 
sion, claiming to act under provisions of Section 15 (a) of 
the Act of Congress, commonly known and generally desig¬ 
nated as the Interstate Commerce Act, instituted an investi¬ 
gation for determination of the amounts, if any, of excess 
income of complainant subject to recapture under the pro¬ 
visions of Section 15 (a) of said Act, received prior to Jan¬ 
uary 1st, 1924. Plaintiff has at all times maintained before 
said Commission that said proceedings were premature, 
illegal, and without authority of law, and without support 
of facts to justify their institution and continuance. Not¬ 
withstanding the objections and protests of complainant, 
said Interstate Commerce Commission, on the 7th dav of 
April, 1931, entered its order in the proceedings before said 
Commission entitled Finance Docket No. 3898 wherein it 
purported to find that there were certain amounts of excess 
income as defined in Section 15 (a) of said Act earned by 
plaintiff in the years 1922 and 1923, and undertook to order 
and require plaintiff to pay to the Interstate Commerce 
Commission within ninety (90) days after the date of said 
order the sum of $222,319.35 as alleged excess income for 
the year 1922, and the sum of $474,386.33, as alleged excess 
income for the year 1923, with interest and profits thereon, 
after allowing certain credits as therein stated, copy of 
which said order is annexed hereto as Exhibit ^^D” and 
prayed to be read as a part hereof. Plaintiff has at 

7 all times insisted before said Commission, and now 
avers, that the said alleged order of the Commission 

was issued without lawful authoritv, and that the same was 
and is, in all respects, illegal, void and of no effect as 
against plaintiff; that upon a proper accounting plaintiff 

did not earn anv excess income for either of the vears 

• 

stated, recoverable bv the Interstate Commerce Commis- 
sion under the terms of said act, and that plaintiff was not, 
has not been, and is not in any respect, indebted to the 
Interstate Commercei Commission or the United States in 
anv sums whatever for excess income in the vears stated, 
and that no amount is lawfully due to or recoverable by the* 
Interstate Commerce Commission or by the United States 
under the terms of the said act. But for the reason that the: 
issues between it and the Interstate Commerce Commission 
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in these regards are not relevant or material t4 the com¬ 
plaint here made plaintiff does not in this proceeding under¬ 
take to contest said order or to litigate the questions in¬ 
volved therein, expressly reserving the same for adjudica¬ 
tion in a proper proceeding and in a proper jurisdiction. 

IX. Plaintiff avers that on or about the 5tlh dav of 
August, 1931, plaintiff received from J. R. McCeirl, Comp¬ 
troller General of the United States, a letter dated August 
4th, 1931, in which said Comptroller General advised com¬ 
plainant that he had received a letter dated July 23, 1931, 
from the Chairman of the Interstate Commercei Commis¬ 
sion in which letter it was stated ‘‘that bv order of the 
Commission dated April 7,1931, the Richmond, Fredericks¬ 
burg and Potomac Railroad Company was found to be in¬ 
debted to the United States under Section 15 ^a) of the 
Interstate Commerce Act as amended by the Act of Feb¬ 
ruary 28, 1920,” for the period for January 1st to Decem¬ 
ber 31st, 1922, inclusive, in the sum of $222,319.35, and for 
the period from January 1st to December 31stJ 1923, in¬ 
clusive, in the sum of $474,386.33; that phiintiff had 
S failed to comply with the order of the Interstate 
(Commerce Commission, and that for this “apparent 
failure” of plaintiff to liquidate its indebtedness so found 
to be due to the United States by order of the Interstate 
(kmimerce Commission, he, the Comptroller General, would 
withhold all earnings of plaintiff for transportatibn service 
])erformed for the Government, including mail, ][)assenger, 
and freight transportation, thereafter accruing for appli¬ 
cation against the said indebtedness until a sufficient 
amount for the purpose was accumulated or ujntil other 
satisfactory arrangements were made to take ca^-e of said 
indebtedness. A true copy of said letter of August 4th, 
1931, is annexed hereto as Exhibit “E” and prayed to be 
read as a part of this bill of complaint. To this lexter plain¬ 
tiff replied on the 7th day of August, 1931, in a communica¬ 
tion addressed to the Comptroller General, protesting 
against the proposed action of the Comptrollei| General, 
refusing to consent to said set off, and advising him that 
plaintiff maintained that the so-called order of the Inter¬ 
state Commerce Commission, upon which his proposed 
action was based, was entirely beyond its jurisdiction to 
make, was unlawful and of no binding force of effect as 
to plaintiff. Plaintiff, in said communication, denied any 
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liability for any alleged excess income claimed and ordered 
to be paid by the Interstate Commerce Commission in the 
premises and denied the right of the Comptroller General 
under the law to withhold payments of sums due to plain¬ 
tiff for transportation services, as aforesaid, as against 
said alleged claim of the Interstate Commerce Commission. 
Copy of said reply of plaintiff to the Comptroller General 
is hereto annexed as Exhibit ‘‘F” and prayed to be read 
as a part of this bill of complaint. 

Thereupon, plaintiff received from the Comptroller Gen¬ 
eral, aforesaid, a letter dated August 17th, 1931, in which 
he advised that the action of his office in this case was in 
accordance with its duty under the provisions of Section 
236 of the Eevised Statutes of the United States as 
amended by Section 305 of the Act of June 10, 1921, 

9 42 St at. 24, and again asserted his right and inten¬ 
tion to withhold payment of amounts due to plaintiff 

for transportation service as aforesaid, including the trans¬ 
portation for the United States mail, as hereinbefore set 
forth, and apply the same against the alleged indebtedness 
claimed to be due for excess income in the years aforesaid 

10 tlie Interstate Commerce Commission. Copy of said 
letter is hereto annexed as Exhibit ‘‘G’’ and prayed to be 
read as a iiart of this bill of complaint. 

Thereafter, under date of September 24th, plaintiff again 
wrote to the Comptroller General denying any indebtedness 
to the United States as claimed in his letter of August 4th, 
expressly refused to consent to any set off by the Comp¬ 
troller General of the indebtedness claimed against plain¬ 
tiff by the Interstate Commerce Commission, and requested 
that the Comptroller General promptly cause to be paid in 
due and orderly course the moneys now and hereafter due 
plaintiff for transportation services performed for the Gov¬ 
ernment. A true copy of said letter of September 24th is 
annexed hereto as Exhibit ‘‘H’’ and prayed to be read as a 
part of this bill of complaint. To this letter the said J. R. 
McCarl, Comptroller General, replied on November 4, 1931, 
a true copy of which reply is annexed hereto as Exhibit 
“I’’ and prayed to be read as a part of this Bill of Com¬ 
plaint. Plaintiff alleges that these said letters from J. R. 
McCarl, Comptroller General, completely disclose that in 
the several acts of the Comptroller General herein com¬ 
plained of he has proceeded and is proceeding arbitrarily 
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and without any authority of law and to the gr^at injury 
and damage of plaintiff. 

X. The plaintiff therefore avers that the said acts of the 
said J. R. McCarl, as Comptroller General of the United 
States in the premises are wholly illegal; that if the action 
taken or proposed to be taken by him is permitted it will re¬ 
sult in a serious impairment of the income and e4rnings of 

plaintiff to which it is entitled; that to secijire collec- 
10 tion from time to time of the amounts du4 to it for 

transportation service rendered the Government by 
action in law in the Court of Claims, or otherwise,!would re¬ 
sult in a multiplicity of suits, expensive proceeding s, and de¬ 
lay in the payment of funds immediately and justly due 
plaintiff for which due and proper appropriation had been 
made by Congress; that plaintiff is advised and therefore 
charges that such suits if brought in the Court of Claims, 
and successfully and successively maintained that the plain¬ 
tiff* would be denied the use of its money during the litiga¬ 
tion before said court and recovery for interest thereon; . 
that plaintiff for the reasons aforesaid, is without adequate 
remedy at law and will suffer irreparable loss and damage 
unless the said J. R. McCarl, Comptroller Geneifal, be en¬ 
joined and restrained from carrying out the j purposes 
stated in his letters, aforesaid, and from continuing to with¬ 
hold payment to plaintiff for services rendered ti the Gov¬ 
ernment of the United States. 

XI. The plaintiff is advised and therefore avers that 

irrespective of the right or authority of the Interstate 
Commerce Commission to enter its alleged order of the 
7th day of April, 1931, and regardless of the legality of 
said order, which is denied, there has at no time existed 
and there is not now any right, power or authority under 
the law vested in said J. R. McCarl, as Comptroller Gen¬ 
eral, or in any other officer of the Government of the United 
States, to withhold payment for services rendered by plain¬ 
tiff to the United States, as aforesaid, as an off-set against 
alleged excess income claimed to have been earne(| by plain¬ 
tiff, as aforesaid, and alleged to be due to the Interstate 
Commerce Commission under the terms of Section 15 (a) 
of the Interstate Commerce Act: i 

a. Whatever sum may be due by plaintiff, if a^y is due, 
under Section 15 (a), for any period, is not a sum due to 

2—5631a i 
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the United States in its own right or in which the United 
States has or' can have any beneficial interest or 

11 right as creditor. No such sum even if due to the 
United States under the terms of Section 15 (a) is 

in any true sense property or money of the United States 
or indebtedness to it which may be appropriated or used as 
a part of the public funds of the United States, or to dis¬ 
charge the indebtedness due by the United States for trans¬ 
portation service rendered to it, or to any of its Depart¬ 
ments. 

b. Such alleged excess income, if any is really due, is by 
statute declared to ‘‘be recoverable by and paid to the Com¬ 
mission for the purpose of establishing and maintaining a 
general railroad contingent fund,” which said fund is, 
under the law, a trust fund to be administered under rules 
and regulations prescribed by the Commission, for the pur¬ 
poses stated in said Act, and is not usable or subject to ap¬ 
propriation as public funds of the United States or ap¬ 
plicable to the payment of its obligations, nor has the 
IJnited States any beneficial interest therein. Plaintiff is 
advised and therefore avers that even conceded for the 
purpose of this case that there was any excess income 
earned by plaintiff hnd due or payable to the Interstate 
Commerce Commission under the provisions of Section 15 
(a) of the Interstate Commerce Act for the years aforesaid, 
the United States and the said J. R. McCarl, as Comptroller 
General, cannot lawfully set off such excess income against 
the indebtedness due plaintiff by the United States for 
service rendered to the United States or its several Depart¬ 
ments in the transportation of mail, passengers and 
freight, and other service of similar character as herein¬ 
before set forth. 

c. Any amount due from this plaintiff as excess income 
as aforesaid is recoverable only by the Interstate Com¬ 
merce Commission for the United States, and under the 
provisions of Section 15a of the Interstate Commerce Act, 
when recovered, is to be held and administered by the said 
Commission as a trust fund on behalf of the beneficiaries 
therein prescribed, and the acts of the said J. R. McCarl as 

Comptroller General of the United States herein set 

12 forth and complained of is the attempt to offset and 
apply indebtedness claimed to be due to the United 
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States as trustee, and in which the United States has no 
beneficial interest, against the indebtedness of t|ie United 
States incurred in its own right and behalf, and!is the at¬ 
tempt to appropriate excess income moneys tol the pay¬ 
ment of the debts of the United States, and plaintiff is ad¬ 
vised and therefore avers that neither of these things may 
lawfully be done. 

d. Plaintiff is advised and therefore avers piat even 
tliough the alleged excess income claimed to l:|e due by 
plaintiff to the Interstate Commerce Commission could be 
lawfully set off against the indebtedness now and hereafter 
due by the United States to plaintiff, as hereim alleged, 
which plaintiff denies can lawfully be done, the Ccimptroller 
General would still be without power or authoritjv^ to make 
the set off as herein complained of, or to withhold from 
plaintiff the moneys herein alleged to be justlt due and 
owing to it, and for the reason that plaintiff having denied 
and now denying the indebtedness to the Interstate Com¬ 
merce Commission or the United States as claimed, and 
having refused and now refusing to consent to the set 
off herein complained of, the said Comptroller General 
nevertheless has not caused any legal proceedin|>:s against 
plaintiff to be commenced to enforce the said clafm for ex¬ 
cess income made bv the Interstate Commerce Cdmmission, 
nor has the Interstate Commerce Commission instituted 
any such proceedings in its own behalf or on behalf of the 
United States. 

Plaintiff therefore prays: 

(1) That a subpoena in chancery issue out of ^nd under 
the seal of this Honorable Court, directed to the said de¬ 
fendant, as required by law, requiring and commanding the 
said defendant on a day certain, to be therein specified, to 
be and appear before this Honorable Court and to answer 
this bill, but not under oath, his answer under path being 
expressly waived. 

13 (2) That a temporary restraining order and inter¬ 

locutory injunction be entered herein restraining and 
enjoining, until the further order of this Court, |:he said J. 
R. McCarl, Comptroller General, from applying any sums 
due to the plaintiff to the payment of the amounts alleged 
to be due by the plaintiff to the Interstate Commerce Com¬ 
mission as hereinbefore stated, or in any oth^r manner 
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making appropriation, application, or other disposition of 
said sums due the plaintiff, until this case shall be fully 
heard and disposed of. 

(3) That this Court adjudge, order, and decree that the 
said Comptroller General is without lawful authority to 
withhold any sums due by the United States for services 
rendered by the plaintitf, or to pay over any such sums to 
the Interstate Commerce Commission, or to apply such pay-^ 
ments or claims due to the extinguishment or credit of any 
alleged excess railway income alleged to be due by order 
of the Interstate Commerce Commission under Section 15a 
of the Interstate Commerce Act, and that a final order may 
be entered perpetually and forever enjoining the said 
defendant, or his successors in oflSce, from so withholding 
paying over or otherwise disposing of said sums now due 
or which may hereafter accrue to plaintiff for services 
rendered as aforesaid. 

(4) And that plaintiff may have such further and other 
general relief as the nature of this ease may require and in 
equitv mav seem meet. 

RICHMOND, FREDERICKSBURG AND 
POTOMAC RAILROAD COMPANY, 
By EPPA HUNTON, Jr., 

President. 

E. RANDOLPH WILLIAMS. 

W. G. BRANTLEY. 

HENRY W. ANDERSON. 

E. RANDOLPH WILLIAMS, 

W. G. BRANTLEY, 

HENRY W. ANDERSON, 

A tto rue/js for PI am t iff. 

14 State of Virginia, 

City of Richmond: 

This day personally appeared before me, 0. Raymond 
Brown, a Notary Public in and for the City and State 
aforesaid, Eppa Hunton, Jr., who, being first duly sworn, 
says that he is the President of the Richmond, Fredericks¬ 
burg and Potomac Railroad Company, a corporation, the 
plaintiff named in the foregoing bill of complaint; that he 
has read the same and knows the contents thereof, that the 
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U. S. MARINE CORPS. 

QOARXERMAaTER'O OERAR'TMKN'r: 
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(Statloq tram vbieb ahlpmot Is aetasOj (onrsrdsd.y 




191 


(D*U.) 


Received fam _-Eibel Blosk cr»ai f!n 

...... (CoosigDor.) 

by tho .Qhesapealj^e.. A.OlxlQ-^ 


, Company, 


(Xaais of tr sfw po r U tfa o compsny.) 

the public property hereinaftor desciibod, in apparent good order and condition (contents and value unknown), to be 


forwarded subject to conditions stated on the reverse hereof, from_... 

to :-_by said company and connecting lines, there to ^ delivered in like 

good order and condition to_Aa.JUaXkftd._ 

via_RF&P Route g0 > 33595 


{Cfnjgnm.} 


Maxu. 

NuMBaas. 

Ntnnaa avo 
l>aacaznioK or 
PacxAoaa. 

CONXaMTt. 

Warasxs. 



_1. car* 

Bit l?ut and Slack coal 







Depot '^iiartermael 

ler^ _ 


1 


Marine Barritoks, 
Quantico « 

c&o 

■ 73596 f 

1 

1 


• 

Grose 

#" 

X 79,60 



• ^ 

Tare 

■ 46,600 




Hot 

X 33,000 

/ 




• 

' " 1 

! 

1 




• 

yHiPPfcK' -■ IfOTlCjR" 

_Whf^T) ffhipm”nt has been 0 <iHip 3 | 





ed> please forward thid OOp] 

‘ to 

• 

1 

' I 

i 

* "CQKTSIGliffiE 



SEE INSTRUCTIONS C 

►N BETEBSE HEREOF. 

TAMFF AXJTHOBErr. .. 

(To bs flUsd In bp Osoiral Offlos nodcciBs seoooat.) 

Chesapeake & OhloyRwy 

(NsmscItriDipoifitloocompM^) • 

AT7TBOBITT SOB SBZFXENT. 

Per Jient. 

OQNSXGSBB’S OQEBTIS 

ICATE OF DXXXVEBY. 


\ 


9-10-81 0 


lUgine Barrackr» Q^l^I ticot ya» 

' . ’ T*"” (Pices.) •_' " (UstsO 

.1 have tins day reoeived from ...the-public 

prc^erty described in this bill of lading, in apparent go(^ orde^t^ ^xiidition, ^^ccept^A®-*^^beroof, 

" 133a5515L.—__...... 


w.;^tOnc hundred thirty ttr es ■ttottas Bd.atf 

Ctevods.) 





■ -ifi 

"M 


'•■"-a 




..i 




■■■ ---M 


^ . '•* ‘v • /.*'»*V 



».:i. i u •• y <ii (• I; 
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facts and allegations therein contained are true except such 
as are therein stated upon information and belief and as to 
such allegations he believes the same to be true. | 

EPPA HUN^ON, Jr. 

Subscribed and sworn to before me this lOih day of 
November, 1931. 

My term of office expires on the 16 dav of November, 
1933. 

[ NOTARIAL SEAL. ] 0. RAYMOND BROWN, 

Notar'i^ Public. 

(Here follow Exhibits A and B, side folios 15, 16i, and 17.) 

i 

18 Dept, of Supplies. Received Sep. 14, 193jl. ^I. B., 

Quantico, Va. | 


6. Receipt of the shipment is made subject to th(i ‘‘Report 
of Loss, Damage, or Shrinkage” noted hereon. 

In case of loss, damage, or shrinkage in transit, the rules 
and conditions governing commercial shipments shall not 
apply as to period within which notice thereof shall be 
given the carriers as to period within which claim therefor 
shall be made or suit instituted. 


General Conditions and Instructions. 


Conditions. ! 

I 

i 

It is mutually agreed and understood between tfie United 
States and carriers who are parties to this bill of lading 
that— 

1. Prepayment of charges shall in no case be demanded 
by carrier, nor shall collection be made from consignee. 
On presentation to the office indicated on the face hereof of 
this bill of lading, properly accomplished, attached to 
freight voucher prepared on the authorized Gcjvernment 
form, payment will be made to the last carrier, unless 


otherwise specifically stipulated. | 

2. Unless otherwise specifically provided hereoiji, this bill 
of lading is subject to the same rules and conditions as 
govern commercial shipments made on the usual forms pro¬ 
vided therefor by the carrier. 
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3. Shipment made upon this bill of lading shall take no 
higher rate than provided for shipments made upon the 
uniform or standard bill of lading or standard receipts. 

4. No charge shall be made by any carrier for the execu¬ 
tion and presentation of bills of lading in manner and form 
as provided by the instructions hereon. 

5. This shipment is made at the restricted or limited 
valuation specified in the tariff or classification at or under 
which the lowest rate is available, unless otherwise indi¬ 
cated on the face hereof. 

6. (See paragraph above.) 

Instructions. 

1. Erasures, interlineations, or alterations in bills of lad¬ 
ing must be authenticated and explained by the person 
making them. 

2. Shipping order, original bill of lading, and memo¬ 
randum bill of lading should be used in making a shipment. 
Only one original bill of lading will be issued for a single 
shipment. The shipping order should be furnished the 
initial carrier. The original bill of lading and memorandum 
copies should be signed by the agent of the receiving car¬ 
rier, returned to the consignor, and the original promptly 
mailed to the consignee. The consignee on receipt of the 
shipment will sign the consignee’s certificate on the original 
bill of lading and surrender the bill of lading to the last 
carrier. The bill of lading then becomes the evidence upon 
which settlement for the service will be made. Memorandum 
copies of bills of lading may be used as administrative 
officers direct. 

3. In the absence of the consignee, or on his failure to 
receipt, the person receipting wdll certify that he is duly 
authorized to do so, reciting such authority. 

4. In no case will a second bill of lading be issued for any 
shipment, nor will a bill of lading be issued after the trans- 
])ortation has been !])erformed. In case the bill of lad¬ 
ing has been lost or destroyed, the carrier will furnish with 
its freight bill, to the officer charged with the settlement of 
the account, a certificate, in duplicate, certifying'over the 
signature of the proper officer of the carrier the weight and 
description of the property transported, giving number, 
date, and place of issue of the bill of lading therefor, and 
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that said bill of lading is not 'in its possession or ^n not be 
located, and that if same should later be found it will be sur¬ 
rendered at once to the proper officer of the Uniied States 
and no claim made thereon. | 

On receipt of such certificate of loss of bill of jading the 
administrative officer will, if his records show thaj; payment 
of the transportation charges has not been made.j call upon 
the issuing officer to furnish a certificate of shipnlent show¬ 
ing the same information as given on the bill of lading; this 
certificate to be forwarded bv the issuing officer to the con- 
signee, who will complete the certificate showing whether 
the property was received in good order and condition and 
the weight thereof on receipt. This completed certificate 
will be returned to the administrative officer and isettlement 
will be made on the certificate of shipment in ijeu of the 
original bill of lading. Should the original bill of lading be 
located after settlement has been made on the certificate, it 
will be forwarded to the auditor for the department con¬ 
cerned and filed with the original voucher. 

5. To insure prompt delivery of property, in the absence 
of the bill of lading, the consignee may give to the carrier a 
receipt for the ])roperty actually delivered. Which will 
state that it is given because the bill of lading ha^ not come 
to hand. On the recovery of the bill of lading, oi^ when the 
certificate provided for above shall have been giveh, a state¬ 
ment will be indorsed on said bill of lading or ceijtificate of 
the fact of the delivery as per said temporary receipt, and 
the said temporary receipt will be indorsed with reference 
to the bill of lading or certificate sufficient to identify the 
same, and both papers attached and forwarded with the 
claim for payment thereon. 

6. In case of loss or damage to property while in the pos¬ 
session of the carrier, such loss or damage sljall, when 
practicable, be noted on the bill of lading before jts accom¬ 
plishment. All practicable steps shall be taken atj that time 
to determine the loss or damage and the liability therefor, 
and to collect and transmit to the proper officer, without 
delay, all evidence as to the same. Should the lo^s or dam¬ 
age not be discovered until after the bill of lading has been 
accomplished, the proper officer shall be notified is soon as 
the loss or damage is discovered, and the agelnt of the 
carrier advised immediately of such loss or damage, extend¬ 
ing privilege of examination of shipment. 
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7. Bills must be submitted by the general officers of 
carriers, and on forms furnished by the Government, to be 
obtained from the Public Printer, Washington, D. C. 

6%. Notice is hereby given the carrier to whom this bill 
of lading is surrendered that the shipment was received in 
condition shown below and that claim is made for the value 
of such loss, damage, or shrinkage, as indicated. 

Administrative Directions. 

1. Government property wull be transported on the pre¬ 
scribed form of Government Bill of Lading (original, 
memorandum, and shipping order), which will be identified 
bv serial numbers. 

2. Through bills of lading will be issued in all instances 
between initial and ultimate points, except when rates 
more advantageous to the Government mav be otherwise 
secured. 

3. When shipments are made under contract or special 
rates, -ation of such fact should appear on the face of bills 
of lading. 

4. Officers charged with the duty of providing or securing 
Government transportation should familiarize themselves 
with land-grant railroads in order that shipments may be 
made at the lowest rates available to the Government bv 
the use of such lines, or lines equalizing rates therewith. 

5. Bills of lading must describe shipments of articles by 
their commercial names, giving separately such weights, 
dimensions, and manner of packing as may be necessary to 
ascertain classifications and rates and to enable recoverv 
in case of loss or damage. 

6. Public property may be delivered by any Government 
officer or agent to the Quartermaster’s Department of the 
Army, which will ship the same under its regulations. (23 
Stat., 111.) 

7. If the number of articles to be shipped be too great for 
the blank form (original, memorandum, and shipping 
order), extra sheets'of the prescribed form should be used, 
and so attached and designated as to form but one bill of 
lading, under one number. 

8. Vouchers submitted for settlement shall cover charges 
payable by one office or department only. The name of the 
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office or department by which charges are payjable is in¬ 
serted at the foot of the bill of lading. | 


Report of Loss, Damage or Shrinkag^. 

Explanation regarding loss, damage, or shrinkage to be 
made by consignee, who will state all the facts available 
concerning the nature or extent of the loss, qamage, or 
shrinkage, and how it occurred. | 

The within shipment was received with the following loss, 
damage, or shrinkage:-. i 
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Exhibit C. 


( Consignee.) 


Summary of Indebtedness of United States to 


Fredericksburg and Potomac Railroad Company. 


Richmond, 


United States Government Passenger Trans¬ 
portation . 

United States Government Freight Transpor¬ 
tation . 

United States Government Miscellaneous Bills 
United States Government Mail Pay. 


$22,831.47 

15,576.93 

233.79 

32,810.92 


Total 


$71,453.39 


A detailed scliedule of services rendered the several 
departments of the Government showing time of service, 
the department for which services has been rendered, the 
PlaintitT’s Bill numbers and amounts due thejefor is as 
follows: I 

Passenger Transportation. | 


6/30/31 Navy Department. G 9789-A j 

‘‘ ‘‘ . 9492-A| 

‘‘ Veterans Bureau. 9657-A 

Treasury Department.... 9701-A 

‘‘ Veterans Bureau. 9725-A 

“ Navy Department. 9791-A 

. 9791-B 

4/14/31 Southern Home N. H. D. 

V. S. 9812 

5/15/31 Treasury Department.... 9848 | 

‘‘ ‘‘ ‘ .... 9853 ! 

1 


$9.91 

5.40 
29.20 
51.15 

4.20 

5.73 

5.05 

64.04 

8.40 
101.91 


3—5631a 
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7/30/31 

War Department. 

9856 

50.78 

5/15/31 

Xavv Department. 

9865 

41.40 


Interior Department. 

9889 

259.36 

G/16/31 

Treasury Department.... 

9931 

43.34 



9934 

60.05 

( i 

Navv Department. 

9942 

48.82 

8/26/31 

(( a 

9942-A 

2.09 

C i 

n a 

9951 

282.28 

i i 

Veterans Bureau. 

9956 

579.80 

i i 

Civil Service Commission. 

9961 

17.87 

i i 

Veterans Administration . 

9972 

77.70 

i i 

Justice Department. 

9975 

28.00 

i i 

a a 

9979 

119.72' 

7/16/31 

Agriculture Department. . 

9989 

22.24 

i c 

a a 

9990 

104.73 

t i 

a 

9991 

157.87 

i i 

a 

9996 

202.19 


a a 

9997 

26.88 

20 




i i 

Treasury Department. . . . 

9998 

41.12 

i i 

a a 

10000 

6.05 

i i 

a n 

10001 

16.95 

1 ( 

a a 

10003 

12.75 

i i 

a it 

10005 

126.81 

7/30/31 

iL a 

10007-A 

11.16 

7/16/31 

Navy Department. 

10012 

89.36 

< i 

a it 

10013 

2.40 

i i 

a ti 

10014 

189.16 

i i 

it a 

10015 

12.00 

it 

a ti 

10017 

24.00 

10/2/31 

a a 

10018 

162.56 

7/16/31 

iC n 

10019 

14.40 

i i 

a a 

10020 

19.65 

i i 

a a 

10021 

53.02 

8/26/31 

a a 

10021-A 

13.89 

ii 

n n 

10022 

80.05 

(( 

a n 

10023 

12.89 

i i 

6i a 

10024 

12.34 

i i 

a (( 

10025 

5.05 

i ( 

(( i( 

10026 

14.90 

i t 

a a 

10027 

55.64 

( ( 

Veterans Bureau. 

10033 

707.85 






















CO. VS. J. R. MC CARL, COMPT. 

GEN., ETC. i 

S/2(;/31 

Department of Commerce. 

10036 

< i 

a it 

10038 

i i 

I. c. c. 

10040 1 

1 i 

Interior Department. 

10041 

n 

ti a 

10042 

i 1 

Department of Labor. 

10043 

i i 

a (( 

10045 

i i 

Southern Home N. H. D. 



V. S. 

10048 

i i 

Weather Bureau. 

10050 ! 

i i 

Yorktown Sesqui. 

10051 i 

1 i 

War Department. 

10008 

7/16/31 

Department of Justice.... 

G10053-A 

4 4 

a <( 

10055 1 

8/ 1/31 

Agriculture Department. . 

10064 

i i 

(( a 

10066 

< i 

a 

10067 

i i 

a a 

10068 

i ( 

a a 

10070 

t i 

a a 

10071 

i i 

i( i( 

10072 i 

i i 

a a 

10073 

i i 

Treasury Department.... 

10074 

i i 

H it 

10075 

21 

i i 

ii ii 

10076 ' 

i i 

ii a 

10077 

9/ 2/31 

a a 

10078 

8/ 1/31 

ii ii 

10079 

i i 

War Department. 

10081 

10/1/31 

ii ii 

10082 1 

8/ 1/31 

ii ii 

10083 i 


ii ii 

10086 

i < 

Navy Department. 

10087 j 

i i 

ii ii 

10088 

i i 

ii ii 

10089 

C i 

ii ii 

10090 

i i 

ii ii 

10091 

i i 

ii ii 

10092 

i < 

ii ii 

10093 i 

i i 

ii ii 

10094 

i t 

Veterans Administration. . 

10100 1 
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15.10 

18.43 

76.36 
8.40 

67.36 
9.90 

12.34 


35.80 
7.26 

82.34 

47.37 

22.63 

104.26 

18.02 

7.26 

9.87 

131.50 

131.28 

25.80 
74.67 
18.27 

4.20 

40.70 


42.96 

4.20 

29.17 

56.55 

27.56 
61.86 

12.35 

5,243.97 

55.64 

20.82 

20.82 

5.98 

17.88 

17.88 

40.81 

57.78 

29.83 
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8/ 1/31 

Veterans Bureau. 

10101 

419.58 

< i 

Civil Service. 

10102 

2.15 

i ( 

Commerce . 

10103 

46.84 

i i 

(i 

10104 

27.42 

i c 

i i 

10106 

116.31 

it 

i i 

10107 

74.84 

i i 

i i 

10108 

9.90 

i i 

Federal Farm Board. 

10109 

215.63 

i ( 

Federal Trade Commission 

10110 

17.24 

ii 

George Washington B. C.. . 

10111 

3.92 

ii 

L C. C. 

10112 

78.24 

ti 

Interior . 

10113 

6.30 

i i 

i i 

10114 

4.20 

6 i 

Labor . 

10115 

8.40 

i < 

U. S. Shipping Board. 

10116 

6.27 

i i 

Tariff Commission. 

10117 

8.01 

i i 

Yorktown Sesqui. 

10118 

12.54 

i i 

Department of Justice. . . . 

10120 

15.99 

i i 

a a 

10121 

5.03 

i i 

a a 

10123 

50.93 

8/ 4/31 

Agriculture Department. . 

10134 

8.30 

i i 

a a 

10135 

14.77 

i i 

a a 

10136 

29.27 

9/21/31 

a a 

10137 

10.81 

8/ 4/31 

Treasury Department.... 

10138 

8.40 

a 

a ti 

10139 

36.01 

a 

War Finance Office. 

10140 

55.64 

8/ 4/31 

War Finance Office. 

G10141 

760.81 

it 

Navy Department. 

10142 

11.46 

i i 

it it 

10143 

4.80 

22 




i t 

Marine Corps. 

10144 

174.69 

i t 

Veterans Bureau. 

10145 

27.32 

i t 

‘‘ Administration. . 

10146 

16.19 

a 

Commerce . 

10147 

18.43 

a 

Federal Farm Board. 

10148 

57.52 

i i 

I. c. c. 

10149 

4.20 

9/18/31 

Agriculture Department. . 

10159 

4.20 

it 

it it 

10160 

42.76 

it 

it a 

10161 

35.96 

i i 

it it 

10162 

9.87 

it 

ti it 

10163 

41.20 





























9/18/31 

< i 


a 


10/1/31 

9/18/31 


9/25/31 

9/18/31 

10/1/31 

i i 


a 


i i 



a 

i i 
i i 
< < 
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Agriculture Department.. . 


i i 
i i 
i i 


i i 


i i 


i i 


Treasury Department. . . 


i i 
< i 
i i 
i i 
<< 
i i 


i t 
i i 
(i 
i i 
6 i 
i i 


War Department 


i i 
i i 


i i 
i i 


Navy Department 


<< 
(i 
i i 
t i 
i i 
i i 


i i 
i i 
i i 
i c 

i i 
i i 


Marine Corps 


< 6 


i i 


i i 


i i 


i i 


i i 


Veterans Administration. 

“ Bureau. 

Department of Commerce 


i i 


it 


iC 


i i 


I. C. C. 

Interior Department. 
Department of Labor 


i i 


i < 


Federal Farm Board 


it 


i i 


Tariff Commission. 

Yorktown Sesqui. 10202 

Department of Justice.... 


GEN., ETC. 

! 21 

1 

10164 

148.C2 

10165 

65.41 

10166 

107.06 

10167 

57.12 

10168 

1 71.08 

10169 

34.95 

10170 

11.55 

10171 

60.63 

10172 

1 77.59 

10173 

4.20 

10174 

5.64 

10175 

1 10.15 

10176 

! 144.49 

10177 

9.84 

10178 

27.82 

10179 

1 431.42 

10180 

1 46.44 

10181 

1 35.76 

10182 

8.83 

10183 I 

24.25 

10184 

33.60 

10185 

31.75 

10188-A 

10.20 

10189 

473.25 

10189-A 

6,734.00 

10190 

73.31 

10191 1 

403.98 

10192 

18.43 

10193 

27.83 

10194 

4.20 

10195 

65.89 

10196 

4.20 

10197 

30.00 

10198 i 

35.71 

10199 

115.10 

10200 1 

7.26 

10202 

12.34 

10204 

5.03 

10207 

1 

50.90 

.t 

122,831.47 


Total 
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June 26, 1931 8537 Agricultural Department . 2.22 

June 26, 1931 8538 Agricultural Department . 2.57 

June 26, 1931 8540 Agricultural Department . 47.56 

June 26, 1931 8548-A Zone Finance Office. 103.00 

June 26, 1931 8550 Zone Finance Office. 6.46 

























July 8, 1931 8551 Agricultural Department . 8.61 

July 8, 1931 8552 Agricultural Department . 18.87 
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j 

i 

Miscellaneous Bills vs. United States, 


Dec. 

1930 

Bureau of Standards.... 

N4913 

$.32 

< i 


U. S. Quartermasters. . . . 

493$ 

25.24 

Jan. 

1931 

Bureau of Standards.... 

33^ 

1.36 

July 

1931 

(( (< 

258f 

.02 

(( 


U. S. Quartermaster. 

2607 

179.12 

August 1931 

Bureau of Standards.... 

295^ 

.51 

(( 


U. S. Quartermaster. 

278? 

27.22 


Total 



$233.79 


United States Government Mail Pay. j 


June Regular.' $1,233.18 

June Emergency .| 611.85 

July Regular . 2,591.00 

July Emergency . 117.00 

August Regular Estimated. i 27,704.62 

August Emergency Estimated. 259.37 

August Side Service Bill H 825. 293.90 

Total . I $32,810.92 


26 Exhibit D. 

Order. 

At a General Session of tlie Interstate Commerce Commis¬ 
sion, Held at Its Office, in Washington, D. C., on the 7th 
Day of April, A. D. 1931. | 

I 

Finance Docket No. 3898. 

i 

Excess Income of Richmond, Fredericksburg and Potomac 

Railroad Company. 

It appearingy That in compliance with the provisions of 
paragraphs (4) to (9), inclusive, of section 15a o;l the inter¬ 
state commerce act, this commission entered u'pon an in¬ 
vestigation into and concerning the matter of excess net 
railway operating income of the Richmond, Fredericksburg 
and Potomac Railroad Company; 

Jt f urther appea^ring, That a full investigation of the mat¬ 
ters and things involved having been had, and this commis- 
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sion having, on the date hereof, made and filed a report con¬ 
taining its findings of fact and conclusions thereon, which 
report is hereby referred to and made a part hereof; 

It further appearing, That the following designated 
amounts of excess net railway operating income were re¬ 
ceived by said Eichmond, Fredericksburg and Potomac 
Eailroad Company for the periods stated: 


Mar. 1 to Dec. 31,1920, inclusive. None. 

Jan. 1 to Dec. 31, 1921, inclusive. None. 

Jan. 1 to Dec. 31, 1922, inclusive. $783,325.44 

Jan. 1 to Dec. 31, 1923, inclusive. 1,000,068.24 


And it further appearing. That under the provisions of 
paragraph (5) of said section, one-half of such excess net 
railway operating income is held by the said Richmond, 
Fredericksburg and Potomac Railroad Company as 
27 trustee for the United States, and that under the 
provisions of paragraph (6) of said section, said 
one-half of such excess net railway operating income is re¬ 
coverable by and payable to this commission: 

It is ordered, That the amounts of excess net railway 
operating income which are held by the said Richmond, 
Fredericksburg and Potomac Railroad Company as trustee 
for the Thiited States, under the aforesaid provisions, after 
payment of $169,343,37 on account of the year 1922 and 
$25,647.79 on account of the year 1923 already made in par¬ 
tial liquidation of its! obligations hereunder, together with 
interest thereon at the annual rate of 6 per cent from the 
date hereof, be paid to this commission in Federal Reserve 
funds, drawn to the order of the Interstate Commerce Com¬ 
mission and transmitted to the secretarv of the commission 
at Washington, D. C., within ninety (90) days from the date 
hereof, which amounts are as stated below: 

For the period Jan. 1 to Dec. 31,1922, inclusive. $222,319.35 
For the period Jan. 1 to Dec. 31,1923, inclusive. 474,386.33 

It is further ordered. That a statement in detail be ren¬ 
dered this commission of the amount of any and all interest 
and profits received prior to the date hereof by the said 
Richmond, Fredericksburg and Potomac Railroad Com¬ 
pany as avails of such sums last named aforesaid held in 
trust for the United States, and that the amount of such 
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avails be paid to this commission in the mannei* provided 
for the payment of the principal sums and within one- 
hundred and twenty (120) days from the date h(jreof. 

By the Commission. 

[seal.] GEORGE B. McGINTY, 

Secretary. 

28 Exhibit E. 

I 

I 

Comptroller General of the United States, Washington. 

I 

A-37792. ! 


August 14, 1931. 


Richmond, Fredericksburg and Potomac Railrpad Com¬ 
pany, Richmond, Virginia. I 

Gentlemen : 

There has been received a letter dated July 23, |L931, from 
the Chairman, Interstate Commerce Commissioii in which 
it is stated that, by order of the Commission datcid April 7, 
1931, the Richmond, Fredericksburg and Potomai Railroad 

7 7 I 

Company was found to be indebted to the United States 
under section 15 (a) of the Interstate Commerce Act, as 
amended by the act of February 28, 1920, 41 Stat. 489, in 
the sums of $222,319.35 for the year 1922, and $474,386.33 
for the year 1923, the direction of said order beinjt that pay¬ 
ment be made within 90 days from date of the order, with a 
further provision in the order that a statement be ren¬ 
dered by the carrier of its profits received from the use of 
the trust fund, the same to be paid to the Commission within 
120 days from date of the order, and that the cjirrier has 
failed to comply with the provisions of said order. 

In view of the apparent failure of the carrier to liquidate 
its indebtedness as found due the United States loy order of 
the Interstate Commerce Commission, I have to ajdvise that 
all earnings of the Richmond, Fredericksburg an^ Potomac 
Railroad Company for transportation services ;^erformed 
for the Government, including mail, passenger aiid freight 
transportation, hereafter accruing, will be withheld by this 
office for application against the indebtedness until a suffi¬ 
cient amount for the purposes has accumulate4 or until 
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other satisfactory arrangements are made to take care of 
the indebtedness. 

Respectfully, 

(Signed) ^ J. R. McCARL, 

Coynptroller General of the United States. 

29 Exhibit F. 


August 7th, 1931. 


Hon. J. R. McCarl, 

Comptroller General of the United States, 
Washington, D. C. 


Sir: 


We acknowledge receipt of your letter 4th instant, your 
A-37792, in which you inform this Company that you have 
received from the Chairman of the Interstate Commerce 
Commission a letter dated July 23, 1931, stating that the 
Richmond, Fredericksburg & Potomac Railroad Company 
has been found bv the Commission indebted to the United 
States, under Section 15a of the Interstate Commerce Act, 
in the sums of $222,319.35 and $474,386.33 on account of 
excess earnings received by the Railroad for the years 1922 
and 1923, respectively. You likewise inform us that you 
are advised by the Chairman that the Railroad has not paid 
said sums to the Commission although formal order has 
been made requiring such payment. You then advise as 
follows: 


‘Hn view of the apparent failure of the carrier to liqui¬ 
date its indebtedness as found due the United States by. 
order of the Interstate Commerce Commission, I have to 
advise that all earnings of the Richmond, Fredericksburg 
«& Potomac Railroad Company for transportation services 
performed for the Government, including mail, passenger 
and freight transportation, hereafter accruing, will be with¬ 
held by this office for application against the indebtedness 
until a sufficient amount for the purpose has accumulated 
or until other satisfactory arrangements are made to take 
care of the indebtedness.” 


We respectfully protest against your action in this mat¬ 
ter and insist upon our right to receive the moneys, the 
amounts of which are not in dispute, due us for services 
rendered to the Post Office or other Departments. 
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We maintain that the so-called order of lihe Inter- 
30 state Commerce Commission, upon which you base 
your action, is utterly beyond its jurisdiction to make 
and is consequently without binding force and effect. The 
law authorizes the Commission to ‘‘recover” one-half of 
any alleged excess earnings received by any caijrier, but 
does not empower the Commission to make such o^der as it 
has made. 

The Richmond, Fredericksburg & Potomac Railroad 
Company in good faith denies liability for any al[leged ex¬ 
cess income claimed against it by the Interstate Commerce 
Commission in Finance Docket No. 3898 to which ;v'ou refer, 
and bases its denial upon each and every ground set out in 
its Exceptions to the Report Proposed by Examirfers J. V. 
Walsh and C. H. Johnston, in said proceedings, v^hich Ex¬ 
ceptions are now on file with the Commission and to which 
you are respectfully referred. The alleged indebtedness of 
the Railroad not having been judicially ascertained or 
legally defined or fixed and being denied in toto by!the Rail¬ 
road, cannot, we submit, lawfully be set up by yoji against 
moneys admittedly due the Railroad Company foij services 
performed. To thus withhold the payment of moneys ad¬ 
mittedly due us would in effect be an attempt to force pay¬ 
ment of a claim as to the validity of which the Commission 
knows we are awaiting the orderly processes of t}ie courts 
and thus to deprive us of the legal protection to ^vhich we 
are entitled. 

There is no suggestion that the Railroad is insolvent, or 
otherwise not answerable for any judgment which might be 
obtained against it in the matter, or that the Government’s 
claim if properly ascertained and adjudicated i^ in any 
danger. The Railroad Company having made bona fide de¬ 
nial of the receipt by it of excess earnings subject to re¬ 
capture by the Commission, expects to establish |:he truth 
of its denial before some court of competent jurisdiction. 
All of this being so, we respectfully submit that your action 
is not justified and is based upon a misunderstanding of 
the situation. We consequently respectfully request the 
withdrawal by you of your letter of 4th instant^ so that 
moneys due the Railroad by the Government for services 
rendered and to be rendered may be paid it when and as 
due. 
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31 Mr. E. Randolph Williams, the General Counsel of 
this Company, iMessrs. Henry W. Anderson and 

AV. G. Brantley, wlio are associated with him in the handling 
of this case, are all absent on their vacations, Messrs. An¬ 
derson and Williams being in Europe, and you will hear 
from them immediately upon their return. 

Respectfully, 

EPPA HUNTON, IV., 

Of Counsel. 

32 Exhibit G. 

Comptroller General of the United States, Washington. 

A37792. 

August 17, 1931. 

Richmond, Fredericksburg & Potomac Railroad Co., 
Richmond, Virginia. 

Gentlemen : 

There has been received vour letter of August 7, 1931, in 
which objections are raised to the action taken by this ofiSce 
as set forth in letter'of August 4,1931, in withholding pay¬ 
ment of the earnings otherwise due the carrier on account 
of an indebtedness found due the United States bv order 
of the Interstate Commerce Commission dated April 7, 
1931, under Section 15a of the Interstate Commerce Act, as 
amended by the act of February 28, 1920, 41 Stat. 488, the 
objections consisting mainly of contentions that the order 
of the Interstate Commerce Commission is invalid in that 
it was beyond the jurisdiction of the Commission to make 
the order; that the carrier denies liabili-y for the indebted¬ 
ness as found due by said order, and that since the alleged 
indebtedness of the carrier has not been judicially ascer¬ 
tained or legally defined or fixed, no action should be taken 
by this office to apply thereto funds otherwise due the car¬ 
rier for services performed, and that: 

it* * * withhold the payment of moneys ad¬ 

mittedly due us would in effect be an attempt to force pay¬ 
ment of a claim as to the validity of which the Commission 
knows we are awaiting the orderly processes of the courts 
and thus to deprive us of the legal protection to which we 
are entitled.” 
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The letter of the Chairman, Interstate Commerce Com- 
mission, dated July 23, 1931, reporting thejindebted- 

33 ness to this office for collection, advised lof the is- 
suance of the order and that the same had remained, 

not only not complied with, but unchallenged by the carrier 
in any direct proceeding as expressly provided fpr by law. 
Under the circumstances as thus presented this bffice finds 
no alternative but to direct the withholding of the: earnings 
of the carrier for application against the indebtedness as 
found and reported by the Commission. ! 

The validity of the order of the Interstate (j^ommerce 
Commission in the matter is not for questioning ^r for re¬ 
view by this office. Section 15a of the Interstate (fJommerce 
Act, as amended by the act of February 28, 192p, 41 Stat. 
488, is for administration by the Commission anp its find¬ 
ings and orders raising charges against a carrieit are con¬ 
clusive upon this office unless and until they are loverruled 
or modified by a court of competent jurisdiction, land must 
be regarded as creating an indebtedness against the carrier 
in favor of the United States for consideration ^n connec¬ 
tion with the adjustment and settlement of the clajms or ac¬ 
counts of the carrier otherwise payable. | 

The action by this office in this case was in aj 2 cordance 
with its plain duty under the provisions of sectiof 236, Re¬ 
vised Statutes, as amended by section 305 of the act of 
June 10, 1921, 42 Stat. 24, which reads: 

‘‘All claims and demands whatever by the Government 
of the United States or against it, and all accounts what¬ 
ever in which the Government of the United States is con¬ 
cerned, either as debtor or creditor, shall be settled and ad¬ 
justed in the General Accounting Office.’’ | 

For your information it may be stated, howevJr, that if, 
as appears from your letter, the institution of juqiciai pro¬ 
ceedings to test the validity of the order and the lability of 
the carrier for the indebtedness is contemplated by you, 
there may be accepted, in lieu of the withholding of such 
earnings, a deposit with this office pending! such liti- 

34 gation of Government securities covering | principal 
and interest upon the indebtedness under jan agree¬ 
ment providing for the disposition of such seci^rities de- 
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pending upon the outcome of the litigation. This is in ac¬ 
cordance with a procedure established here for some time 
where judicial proceedings are contemplated concerning an 
indebtedness claimed by the United States, and payment 
of moneys otherwise due the party is desired. You will be 
advised of the form'of agreement provided for by this of¬ 
fice to carry out this procedure if you wish to avail your¬ 
self of it. 

Respectfully, 

(Signed) J. R. McCARL, 

Comptroller General of the United States. 
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September 24, 1931. 

Hon. J. R. McCarl, 

Comptroller General of the United States, 

Washington, D. C. 

Sir: 

Interstate Commerce Commission v. Richmond, Fredericks¬ 
burg and Potomac Railroad Company—Excess Income. 

We acknowledged, August 7th, your letter of August 4th, 
advising that in view of our apparent failure to liquidate 
the indebtedness for alleged excess income, under the 
Transportation Act, as found due by us by order of the 
Interstate Commerce Commission, vour office would with- 

7 v 

hold all of our earnings thereafter accruing and admittedly 
due us for transportation service performed for the Gov¬ 
ernment, including mail, passenger and freight transporta¬ 
tion, until such time as the indebtedness claimed against us 
by the Commission has been liquidated, and we now have 
for acknowledgment! your further letter on this subject un¬ 
der date of August 17th. 

In our former letter we respectfully denied the indebted¬ 
ness to the United States as claimed and set forth by you 
in your letter of August 4th. This denial is here repeated, 
and in addition we hereby expressly refuse to consent to 
any set-off liy you of the indebtedness claimed against us 
by the Interstate Commerce Commission as set forth in 
your letter against the moneys due us for transportation 
services performed I for the Government, including mail, 
passenger and freight transportation, and also earnestly 
protest the making of any such set-off by you. 
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AVe hereby formally request that you promptly ciause to 
be paid, in due and orderly course, all moneys now and 
hereafter due us for transportation services performed 
for the Government, including mail, passenger andj freight 
transportation, and in support of this request and of our 
general position in this matter we beg you to cons|ider the 
following statements: I 

36 1. U. S. C. A. Title 31, Sec. 71, gives to t}he Gen¬ 

eral Accounting Office jurisdiction to settle!and ad¬ 
just ‘‘all accounts whatever in which the Governj'ment of 
the United States is concerned either as debtor or cijeditor.” 
Tlie United States, we submit, is not concerned ate debtor 
or creditor in any moneys collected, or to be collected, by 
the Interstate Commerce Commission from the ifailroads 
MS excess income under the provisions of Section Ipa of the 
Interstate Commerce Act. This is made clear in th|e several 
provisions of said Section. The United States, las these 
provisions show, has no beneficial interest in suchlmoneys; 
they form no i)art of its revenue, and are not t|) be con¬ 
verted into the United States Treasury for disbursement 
in settlement of any indebtedness due by the United States. 
Your proposal is to directly apply them to the liquidation 
of tlie debts due us by the United States and such procedure 
is in our opinion wholly unauthorized. Excess injcome, un¬ 
der the statute, is “recoverable by’’ and is to be!“paid to 
the Commission” and when “recovered” goes iijto a “re¬ 
volving fund” which “shall be administered bvlthe Com- 
mission” for the benefit, not of the United Statjes, but of 
the railroads. It follows, therefore, as we her^ respect¬ 
fully point out, that the United States not being Concerned 
either as debtor or creditor in these moneys, tl^te General 
A('('()un1ing Officer is wilhoid jurisdiction to “fettle and 
adjust” any claim therefor as an account due t|he United 
States and without authority to apply excess incoilne moneys 
to the payment of debts due by the United States. 

2. If you should hold, contrary to what has justi been said, 
that the excess income claimed against us by the j Interstate 
Commerce Commission constitutes a debt due to [the United 
States, or a debt in which the United States is interested as 
a creditor, we would then respectfully point out that the in¬ 
debtedness would be to the United States in the jjapacity of 
trustee, and would be an indebtedness in whidji it has no 
beneficial interest; and, further, that a debt due the United 
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States as trustee cannot under the law be set off against 
an indebtedness directly due and incurred by it as a 

37 corporate entity for its own purposes. The broad 
general rule of law of practically universal applica¬ 
tion, as we are advised, is that the right of set-off exists 
onlv where the demands are mutual and between the same 
parties in the same capacity and in the same right. It has 
been many times held by the courts that where a person is 
sued for a claim due by him personally he cannot set off a 
debt due him in his representative capacity. These general 
rules of law in the matter of set-offs we submit are not 
changed bv anv statutorv authoritv conferred on the Gen- 
eral Accounting Office to make set-offs. 

3. In your letter to us of August 17th, you state that the 
letter of the Chairman of the Interstate Commerce Commis¬ 
sion to you “reporting the indebtedness to this office for 
collection, advised of the issuance of the order and that the 
same had remained not only not complied with but unchal¬ 
lenged by the carrier in any direct proceeding as expressly 
provided for by law.” In comment on this statement we 
would again respectfully point out not only that we have 
denied to both the Commission and to vou the existence of 
the indebtedness claimed by the Commission against us, 
but that the only ‘ ^ direct proceeding expressly provided for 
by law” in the matter of claimed excess income is a suit 
by the Commission to ‘ ‘ recover ’ ’ such income. This is made 
certain by Paragraphs 6 and 10 of Section 15a of the Inter¬ 
state Commerce Act. In addition, the so-called “order” of 
the Commission to which you refer is not, we res])ectfully 
submit, an “order” within the true meaning of that word 
as employed in the Act, but is a mere statement of account 
which is unenforceable save by suit. The so-called “order” 
came as the result of an “inquiry” or investigation con¬ 
ducted by the Commission on its own motion, and in such 
cases the power of the Commission under Paragraph 2 of 
Section 13 of the Interstate Commerce Act to make orders 
as a result of such investigations contains the exception 
that the Commission may not make “orders for the pay¬ 
ment of money. ’ ’ This exception to the order-making power 
of the Commission appears in other provisions of said Act, 
and the reason therefor is the very simple one, that 

38 the constitutional protection of private property 
prohibits its taking save by ‘ ‘ due process ’ ’ of law. 
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The Commission has not 3 ’et seen proper to institute suit 
against us to ‘‘recover” its claim of excess income, but 
when it does do so we expect, as we have heretofore advised 
you, to establish before the court in which tlie suit is 
brought, the truth of our denial of any indebteciness to it 
for the claimed excess income. 

4. In 3 "our letter to us of August 17th, 3 ’ou advise that if 
we are contemplating the institution of judicial proceed¬ 
ings against the Commission to test the validity^ of their 
order and of our liability for the indebtedness claimed 
against us, arrangements may be made with your office on 
the terms and conditions therein and hereafter to be stated, 
to substitute a deposit with \"our office in lieu of the with¬ 
holding by you of the earnings due us by the United States. 
Rephdng thereto, we respectfully invite your attention to 
11. S. C. A. Title 31, Sec. 227, where it is said in the matter 
of set-offs by your office that where the plaintiff or claim¬ 
ant “denies his indebtedness to the United States or re¬ 
fuses to consent to the set-off,” it is the dut}' of the Secre¬ 
tary of the Treasury (and now the duty of your office), 
“to cause legal proceedings to be immediately commenced 
to enforce” the claim of the United States “and to cause 
the same to be prosecuted to final judgment with all rea¬ 
sonable dispatch.” Denying as we do any indebtedness to 
the United States and refusing to consent to the set-off as 
we do the condition upon which your office may withhold 
under any semblance of right the earnings due us by the 
United States for transportation services perforijied for it, 
as thus appears, is the bringing of a suit to eijiforce the 
claimed set-off, and unless such suit is instituted we re¬ 
spectfully submit that your office is without any authority 
whatsoever to withhold the payment of the money's ad¬ 
mittedly due us by the United States. 

Based upon all the foregoing we beg to ask: 

(1) That you withdraw your letters of August 4th and 
17th last so that the moneys due us by the United 

39 States for services rendered and to be rendered may 
be paid to us as and wffien due; 

( 2 ) That you notify the Interstate Commerce: Commis¬ 
sion that you are without authority or jurisdiction to col¬ 
lect their claim against us for excess income, and 

(3) That, failing these requests, you proceed to the per¬ 
formance of the mandatory duty imposed on yohr office by 
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U. S. C. A. Title 31, See. 227, as above referred to, by caus¬ 
ing legal proceedings to be immediately commenced against 
us to enforce the claim of the Interstate Commerce Com¬ 
mission against us for excess income. 

We do not have to advise you that the subject matter of 
this letter is of serious and far-reaching importance to us. 
We must carry the mails under heavy penalties for failing 
so to do, and not only.are we entitled as of right to compen¬ 
sation for this service, but the continuous withholding of 
such com])eusati()n must ultimately result in seriously crii)- 
pling our ability to perform the service. We therefore beg 
to ask that, promptly as may be, you advise us of your final 
conclusions on our several requests as herein stated, so that 
we may be guided and directed in seeking the relief to 
which we belive we arc entitled from the present intolerable 
situation. 

Respectfullv, 

RICHiMOXD, FREDERICKSBURG & 
POTOMAC RAILROAD CO., 

By EPPA HUXTOX, Jr., 

Preside lit. 

40 Exhibit I. 

Comptroller General of the United States, Washington. 


A-37792. 


Xovember 4, 1931. 

Eppa Hunton, Jr., 

President of Richmond, Fredericksburg & Potomac 
Railroad Company, Richmond, Virginia. 

Sir: 


Consideration has been given your letter of September 
24, 1931, in which after referring to previous correspond¬ 
ence in the matter you set forth at some length the reasons 
whv you believe this office has no authority to withhold the 
earnings of your road for application to an indebtedness 
for excess income under section 15(a) of the Interstate 
Commerce Act, and, in view thereof, you request that in¬ 
structions be given for the payment of the earnings of 
your company as they accrue. 
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Tlio four arguments appearing in yonr letter, relied 
upon in support of your contention that this off5ce is with¬ 
out authority to withhold the earnings of your road, may 
be summarized briefly as follows: (1) That as to the ex¬ 
cess income under section 15(a) of the Interstate Com¬ 
merce Act the United States is not a creditor within the 
meaning of section 71, title 31, U. S. Code, authorizing the 
Comptroller General of the United States to setfle and ad¬ 
just accounts in which the Government is conceifned either 
as debtor or creditor; (2) that the Government, ^t the most, 
acts as trustee of the funds, and, acting in such|represent¬ 
ative capacity, can not set off funds due the railroad com- 
])any from the Government as principal; (3) that the or¬ 
ders of the Interstate Commerce Commission (jan not be 
considered under the law as orders for the pjayment of 
monev, but merelv as statements of account oh which re- 
covery may be had only when reduced to a jud^mient of a 
court of competent jurisdiction; and, (^) that, if 
41 this office believes that the Government has a valid 
claim against the railroad company, the merits of 
the same should be tested by suit as provided by the act of 
:v[arch 3, 1875,18 Stat. 481. ^ 

As to the first argument it appears that subsection 5 of 
section 15(a) of the Interstate Commerce Act provides that 
the carrier shall hold such part of the excess as jtrustee for 
and sliall ])ay it to tlio I'uitod States, and whiU it is pro¬ 
vided in subsection 6 that the excess shall be reccjverable by 
and paid to the commission for the purpose of establishing 
and maintaining a general railroad contingenj fund for 
certain purposes set out in the act, it has been held that the 
United States takes as a creditor and that the jtunds thus 
recovered properly may be appropriated by tl|e Govern¬ 
ment for public uses. Dayfon-Goose Creek Railway v. 
United States, 263 U. S. 456. | 

Tliore seems, also, no basis for the contention that as to 
such recoverable excess under the recapture clause the 
United States takes as trustee. There is nothing in sec¬ 
tion 15(a) declaring that the United States shall hold the 
funds as trustee, and the elements of a trust are lacking in 
that there is clearly no cestui que trust or beneficiary, any 
more than with respect to any moneys of whatever nature 
collected by the Government, unless by statute it is pro¬ 
vided that the funds should be set aside in the Treasury 
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to pay a particular obligation or be held in trust for some 
particular individual or individuals designated by the stat¬ 
ute or readilv i;/dentifiable from the terms thereof. Such 
is not the case in the present matter, since, under the law, 
the Interstate Commerce Commission, a Government es¬ 
tablishment, is vested bv law with discretion to determine 
what disposition shall be made of the funds, and, as stated 
in the Daijton-Goose Creek Raihvay Company case, supra, 
such funds could be appropriated by the Government for 
public uses. 

Whether the order of the Interstate Commerce Commis¬ 
sion should be considered on the basis of an order to pay 
money or merely as a statement of account is imma- 
42 terial in so far as the dutv of this office is concerned. 

To authorize this office to withhold the earnings of 
the carrier, as has been done in this case, it is sufficient that 
there be a determination by the commission that the amount 
is due the United States, thus constituting a prima facie 
claim in favor of the Government. It is not the province of 
this office to determine the extent of the jurisdiction of the 
Interstate Commerce Commission under the Interstate 
Commerce Act, as amended, nor to question in the inter¬ 
est of the carrier, its jurisdiction as to the cases in which 
the commission has taken jurisdiction. If the railroad, in 
any such case, desires to question the jurisdiction of the 
commission it should do so before the courts instead of 1 ) 0 - 
fore this office. 

With respect to the last argument in your letter that the 
procedure should be as provided in the act of March 3, 
1875, it is not apparent how such provisions of law have 
any application to the present matter. That act relates to 
cases in which an amount awarded by judgment of a court 
or other legal authority on a claim against the Govern¬ 
ment is withheld by the accounting officers because of a 
claim of the Government against the claimant which has 
not been reduced to judgment, whereas in the present case 
it is the Government’s claim that has been established by 
legal authority (the Interstate Commerce Commission) 
and the amount being withheld on account thereof is the 
amount otherwise found due by the accounting officers. 

In view of the foregoing I have to advise that notwith¬ 
standing the arguments presented in your letter, this office 
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has no alternative bnt to continue the withholdjing of the 
earnings of your company, to the end that the i^iterests of 
the Government may be properly protected. I 

Respectfully, | 

(Signed) J. R. McC^RL, 

Comptroller General of the Unite^ States, 

I 

43 Motion of Defendant to Dismiss the Bill of Complaint. 

Filed November 24,1931. 

i 

# # * # * * j # 

I 

Now comes the defendant, J. R. McCarl, Cjomptroller 
General of the United States, by and through hi^ attorneys 
below named, and reserving unto himself the benefit of all 
manner of objections and exceptions to the errors and in¬ 
sufficiencies of the Bill of Complaint filed herein! and to the 
jurisdiction of the court, moves the court to dismiss the 
Bill of Complaint, and as ground for such motion says: 

(1) That the suit is one against the United States, and 
said Bill of Complaint fails to show on its face that the 
consent of the United States to be sued was obtained; 

(2) That the United States is a necessary an4 indispens¬ 
able party defendant; | 

(3) That plaintifip has a plain and adequate | remedy at 

law, either ! 

(a) To resort to a three judge court in an attempt to set 
aside the order of the Interstate Commerce dommission, 
or i 

44 (b) To resort to the Court of Claims to recover 
judgment for the amount alleged to be due on 

account of transportation service | 

(c) So far as the duty of the Comptroller Geijieral is con¬ 
cerned, there is a debt due the United States—Ithe uses of 
the moneys authorized by Congress—^loans ai^d purchase 
of equipment to be reimbursed the United States—being 
discretionary with the Interstate Commerce dommission 
and not changing the status of the moneys. Section 15a 
(10), Act February 28,1928, 41 Stat. 490, as amended; 

(4) That there is no equity in the Bill of Complaint, as 
the only irreparable injury alleged is loss of interest on such 
sums as may be earned for transportation service; 

6—5631a I 
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(5) That defendant is acting pursuant to, and in accord¬ 
ance with, his statutory jurisdiction in withholding such 
sums as may be due plaintiff until it has satisfied the claim 
of the United States against it in excess of the amount 
withheld or until plaintiff has made satisfactory arrange¬ 
ments to discharge and settle such indebtedness; 

(6) That the facts alleged in the Bill of Complaint fail 
to state a cause of action; 

(7) That the matters comi)lained of in said Bill of 
Complaint are matters concerning which the law has given 
the defendant, J. R. McCarl, as Comptroller General of the 
United States, a discretion, which discretion can not be 
interfered with by this Honorable Court; 

(8) That the facts alleged in said Bill of Complaint are 
not sufficient to show that the defendant acted in an 

45 arbitrarv manner in connection with the matters 
complained of; and 

(9) Other grounds!apparent on the face of the Bill. 

LEO A. ROVER, 
i United States Attorney; 

R. L. GOLZE, 

General Counsel, General Accouyitinq Office; 

0. R. McGUIRE, 

Counsel for the Comptroller 
i General of the United States. 

November 23, 1931. 

The undersigned attorneys for plaintiff hereby acknowl¬ 
edge this date receipt of a copy of the above motion to dis¬ 
miss the bill of complaint and a copy of memorandum brief 
for the Court in support thereof. 

W. G. BRANTLEY. 

46 Memorandum. 

Filed February 16, 1932. 

The substantial question in this case is whether the 
United States may refuse to pay an admitted debt to 
plaintiff, a common carrier, until plaintiff has paid to the 
United States the excess profits in the amount found due 
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by the Interstate Commerce Commission in recapture pro¬ 
ceedings under section 15a of the Interstate Commerce Act. 

Plaintiff asserts that the recapture order of thb Commis¬ 
sion is illegal and void, and that upon a proper accounting 
plaintiff did not earn any excess income during the years 
involved. Plaintiff adds that it does not in this proceed¬ 
ing undertake to contest said order (Bill of yomplaint, 
])ar. VIII). For the purposes of this case therefpre I think 
I must assume the validity of the recapture order. 

The excess profits are alleged to have been made in the 
years 1922 and 1923, and to exceed by more than $400,000 
the transportation earnings now alleged to be 'due plain¬ 
tiff. ^ ^ I 

47 On July 23, 1931, the Interstate Commerce Com¬ 
mission advised the Comptroller General of the re¬ 
capture order made by it, that plaintiff had failed to com- 
])ly with that order, and requested the Comptijoller Gen¬ 
eral to hold plaintiff’s earnings for transportation serv¬ 
ices until the amount thereof should pay the ajnount due 
under the recapture order. By letter of August 4, 1931, 
the Comptroller General advised plaintiff he wpuld act in 
accordance with this request of the Commission. 

The prayer of the bill is to restrain the Comptroller Gen¬ 
eral from so acting and from withholding the nionevs earned 
by plaintiff for transportation service and from applying 
tlie same to the amount claimed under the recapture order. 

Defendant moves to dismiss the bill on several grounds. 
On the merits he contends that he is required both by 
statute and by the inherent right of setoff to take the steps 
sought to be enjoined. He also asserts that plaintiff has 
a complete remedy in other courts, and that therefore this 
Court is without jurisdiction. 

In my judgment the motion to dismiss must b(j sustained 
on both grounds. 

j 

1. Plaintiff has a plain, adequate and complete remedy 
in other courts. 

Clearly plaintiff may pursue two remedie$ in other 
courts. It may follow the course adopted by the 0*Fallon 
Railroad and bring suit in a statutory court composed of 
three Judges to set aside the recapture ordeij*. See St, 
Louis S O'Fallon Ry, Co, United States, 21^ IT. S. 461, 
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reversing 22 F. (2d) 98. The order in this case is 

48 in the same form as the one there involved which 
was ordered set aside by the Supreme Court. 

Plaintiff may bring suit in the Court of Claims for its 
transportation earnings now being withheld. 

If either remedy is adequate and complete this court is 
without jurisdiction. 

Unless the case can be distinguished from Carroll Elec¬ 
tric Co, V, McCarl, 56 App. D. C. 49, 8 F. (2d) 910, there 
is a complete remedy in the Court of Claims. There w^as 
admittedly money due from the United States to the Car- 
roll Electric Co., a corporation. The Comptroller General 
asserted the right to |Set off a debt due from a copartner¬ 
ship which preceded the formation of the corporation. He 
contended that legally the partnership and the corpora¬ 
tion were the same. The Court of Appeals refused a writ 
of mandamus to compel payment of moneys admittedly 
due to the corporation on the ground that it had a com¬ 
plete remedy in the Court of Claims where the question 
of the setoff could be satisfactorily determined. 

Plaintiff contends that the remedy in the Court of Claims 
is inadequate because plaintiff will be thereby deprived 
of a trial hy jury in the claim of the United States against 
it under the recapture order, that plaintiff wdll be required 
to prove a negative, and that plaintiff will be deprived of 
interest on its claim for transportation charges. 

The same points could have been raised in the Carroll 
case, and necessarily were decided adversely by the Court 
of Appeals. 

Plaintiff also contends that setoff may not be pleaded by 
the United States because the recapture moneys are held 
by it as trustee, or are held bv the Interstate Commerce 

•/Tv 

Commission as an independent corporation, and 

49 ffnally that a multiplicity of actions may be neces¬ 
sary in the Court of Claims. 

a. It is true that plaintiff may not obtain a jury trial in 
the Court of Claims. But that Court does have jurisdiction 
of plaintiff’s claim for transportation services, and does 
have jurisdiction of ordinary claims of setoff. The right 
to sue the United States is statutory, and in granting the 
right Congress may give or withhold a jury, and as a con¬ 
dition of the right may require claimants to waive a jury 
trial as to matters of setoff. 
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It is apparent that in disputing the validity of the recap¬ 
ture order plaintiff will raise many complicated questions 
of accounting. I think I may safely say—without in the 
least underestimating the value of the right of trial by 
jury—that the Court of Claims is better equipped to decide 
such a question than is a common law court. 

h. I am unable to agree that plaintiff will be required to 
prove a negative. The burden of proof in the clajim of set¬ 
off should be upon the United States. ! 

c. If the plea of setoff is decided against plainiiff in the 
Court of Claims plaintiff will be entitled to recover interest. 
See 31 U. S. C. A., sec. 227 (quoted p. 20 plaintirf’s brief). 
This section was followed in Standard Dredging Co. v, U. 
S. 71, Crt. Cls. 218. If the plea of setoff is sustaii^ed doubt¬ 
less the Court will be careful to see that the Recount is 
stated as of a date which will not charge plaintiff with in¬ 
terest on one claim and denv interest to it on the <pther. 

d. I do not think—as I hereafter point out+that the 
United States is acting in different capacities wiih respect 

to the two claims. But if the plea of setoff may not 
50 i-jroperly be made, the Court of Claims will probably 
so hold, and will dismiss the i)lea without a decision 
on its merits. The determination of that question is within 
the jurisdiction of the Court of Claims. 

e. I do not think there is any probability of a mjiltiplicity 
of actions in the Court of Claims. If plaintiff shc(uld bring 
suit for the amount now due on the transportation claim, 
and the United States should by way of setoff ^lead the 
amount due under the reeax)ture order, the decisic^n on that 
plea—whether for or against plaintiff—would be ifinal, and 


there would be no need to sue for transportation s| 
be rendered hereafter. 


ervices to 


« I 

2. The Comptroller General may refv^se to direct the pay¬ 
ment of plaintifftransportation earnings and set off the 

same against the amount due under the recapture order. 

i 

This is the real question in the case on the meriis. Elabo¬ 
rate briefs have been filed, and the points were most in¬ 
terestingly presented on oral argument by able laWyers. 

It seems to me that the Supreme Court in Day\on-Goose 
Creek By. Co. v. United States y 263 U. S. 456, 4814, has de¬ 
cided that the excess profits are taken by the United States 
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ill its goveiTimeiital capacity and for governmental pur¬ 
poses. The Court states that the excess profits ‘‘may prop¬ 
erly be appropriated by the government for public uses^\ 

The fact that the money is to be used for the specific 
public purpose of “bringing the weaker roads nearer in 
point of economy and efficiency to the stronger roads’’ does 
not make the moneys when collected any the less moneys 
of the United States. 

It does not seem material that the statute states that 
the moneys shall be recoverable by and paid to the Com¬ 
mission (Interstate Commerce) for the purpose of estab¬ 
lishing and maintaining a general railroad contin- 

51 gent fund (Par. 6, sec. 15a). The Interstate Com¬ 
merce Commission is part of the government of the 

United States, even though it may be a body corporate for 
some purposes. Par. 5 provides that the carrier shall hold 
such excess as “trustee for and shall pay it to the United 
States.” In my judgment the excess profits are not pay¬ 
able to an independent corporation which holds them as 
trustee but are payable to the United States. 

It does not seem material whether the excess profits be¬ 
come part of the public moneys of the United States in the 
sense that they must be covered into the Treasury of the 
United States or whether the moneys may be deposited by 
the Commission in its own name and subject to its draft in 
])ro])erly designated banks or trust companies. 

Therefore in my opinion it is the right of the Comptroller 
General to heed the request of the Interstate Commerce 
Commission and to decline to make payments for trans- 
])ortation services to plaintiff until it has paid to the Com¬ 
mission as part of the government of the United States the 
amount of excess profits found due or has secured the deci¬ 
sion of a proper court that the order is invalid. 

It might be appropriate under the statutes for the Comp¬ 
troller General to settle the pending accounts for trans¬ 
portation services, to set off the sum found to be due plain¬ 
tiff against the recapture orders, and for the appropriate 
officer of the United States then to institute suit against 
plaintiff for the balance due. But if this money is really 
due the United States and its officers are content to collect 
it by applying thereto the transportation earnings of plain¬ 
tiff I fail to see whv thev cannot do so. 

52 Plaintiff relies upon the rule that “a trustee can¬ 
not set off against the funds held by him in that 
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character his individual demand against the grannor of the 
trust’’, citing Cooh County National Bank v, TJ, S,, 107 U. 
S. 445, 452, and many other cases. j 

Plaintiff also relies upon the rule that the right of setoff 
must be mutual, and urges that if plaintiff were b^ing sued 
on the recapture order it could not set off ag4inst that 
plaintiff its transportation earnings; therefore it argues 
tliat the United States may not exercise that right of setoff. 

Since I reach the conclusion that the United States is 
acting in the same capacity with respect to both claims this 
argument falls. j 

But even if the excess profits are held by the United 
States as a trust fund and not in its governmental capacity 
T do not think the principle relied on by plaintiff is appli¬ 
cable. 

Here plaintiff owes a very large amount to tlie trustee 
which it refuses to pay over. The trustee in its individual 
capacity owes a smaller sum to plaintiff which it is anxious 
to pay. The trustee is charged with a solemn duty to collect 
in the trust fund. The cases relied on are cases where the 
trustee was seeking some personal advantage which would 
be inequitable against others. Here the trustee is merely 
seeking to turn over to the trust fund other momws in his 
own hands belonging to the debtor of the trust fu^d. 

United States v. Louisiana^ 127 U. S. 182, seenis to be a 
case where the United States, being sued on its personal 
debt, pleaded by way of setoff a claim against Louisiana 
for money due on bonds held by the United States 

53 as trustee for Indians (p. 192; also Louisiana v, U, 
S., 23 Ct. Cls. 484. 

I do not discuss the other points raised by counsel be¬ 
cause I believe the motion to dismiss must be granted for 
the foregoing reasons. 

Februarv 16, 1932. 

JESSE C. ADKI1]7S, 

^^ustice. 

54 Final Decree Dismissing Bill of Complaint and 

Denying Injunction. \ 

\ 

Filed February 23,1932. I 

This cause came on for hearing at this term on tpe motion 
of the defendant to dismiss the Bill of Complaint filed 
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herein, and after argument by counsel and full considera¬ 
tion thereof it is this 23rd day of February, 1932, 

Adjudged, ordered and decreed that tlie motion of the de¬ 
fendant to dismiss the Bill of Complaint be, and the same 
hereby is, sustained and the Bill of Complaint is dismissed; 
the defendant shall have his costs to be taxed bv the clerk 
against the plaintiff, Richmond, Fredericksburg and Poto¬ 
mac Railroad Company. 

JESSE C. ADKINS, 

Justice, 

FebV 23rd, 1932’. 

From the foregoing decree the plaintiff notes an appeal 
in open court to the Court of Appeals of the District of 
Columbia and shall post the usual appeal bond for costs of 
$100.00 or make a cash deposit of $50.00. 

JESSE C. ADKINS, 

Justice. 


55 Memorandum. 

February 23, 1932*—$50 deposited by W. G. Brantley in 
lieu of bond. 

56 In the Supreme Court of the District of Columbia. 

Equity. No. 53670. 

Richmond, Fredericksburg and Potomac Railroad 

Company, Plaintiff, 


vs. 

J. R. McCarl, Comptroller General of the United States, 

Defendant. 

Plaintiffs Assignment of Errors. 

Filed March 3,1932. 

# # :K: # # # 

Comes now Richmond, Fredericksburg and Potomac 
Railroad Company, Plaintiff-Appellant in the above en¬ 
titled cause, by its attorneys of record and, having noted 
in open court an appeal to the Court of Appeals of the 
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District of Columbia from the final decree in said cause 
entered the 23rd day of February, 1932, files the follow¬ 
ing- assignment of errors on which it will rely in. prosecut¬ 
ing said appeal. | 

1. The Court erred in sustaining the motion |of the de¬ 
fendant to dismiss the bill of complaint. | 

2. The Court erred in dismissing the bill of complaint. 

3. The Court erred in holding that plaintiff jis not en¬ 
titled to the relief prayed or to any relief. j 

4. The Court erred in holding that the plaintiff has a 
plain, adequate, and complete remedy at law, ; 

(a) By bringing another equity suit in a stati^tory court 
to enjoin the recapture order, or 

(b) By bringing suit in the Court of Claims. 

57 5. The Court erred I 

a. In failing and refusing to hold that the suit of 
plaintiff is not a suit against the United States. 

b. In holding that the relief sought against defendant as 
an individual can be had by a suit against the United States 
in some other court. 

6. The Court erred in holding that defendant is required 

by both statute and the inherent right of set off and with¬ 
out condition or qualification to withhold payment to plain¬ 
tiff of its compensation for the transportation seiwices per¬ 
formed by it and admittedly due, until plaintiff has paid to 
the Interstate Commerce Commission its disputed and un¬ 
adjudicated claim for excess net railway operating income, 
or has secured the decision of a proper court eitfier that it 
received no excess net railway operating income! for which 
it was liable to said Commission, or that the recapture 
order of said Commision covering said excess net railway 
operating income is invalid. j 

7. The Court erred j 

a. In holding that it is the right of defendaiit to with¬ 
hold from plaintiff the compensation justly and Admittedly 
due plaintiff for railway mail transportation services per¬ 
formed under compulsion of law appropriation for which 
has been duly made by Congress, and to apply a,s a set off 
against such compensation the disputed and unadjudicated 
claim of the Interstate Commerce Commission for excess 
net railway operating income under Section 15(a) of the 
Interstate Commerce Act. 
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1). Til lioldini** that plaintiff must resort to a suit in the 
rniled States Court of Claims to recover such coni- 
08 iiensation. 

8 . The Court erred in assuming for the purposes 
of the case the validity of the recapture order covering the 
claimed excess net railway operating income. 

9. The Court erred 

a. In holding that the defendant may withhold the pay¬ 
ment of plaintiff’s compensation for railway mail and 
other transportation services admittedly due, and set off 
against same an amount claimed under its recapture order 
by the Interstate Commerce Commission to be due by plain¬ 
tiff, which amount the said Commission has not recovered 
nor instituted any proceedings to recover from plaintiff. 

b. In not holding, and in failing and refusing to hold, 
that, inasmuch as plaintiff denies the claimed or any in¬ 
debtedness to the United States, or to the Interstate Com¬ 
merce Commission, and refuses to consent to such set off, 
and inasmuch as the defendant has not caused nor indi¬ 
cated any purpose to cause legal proceedings to be com¬ 
menced against the plaintiff to recover the said claim of 
the Interstate Commerce Commission, as required by Sec¬ 
tion 227 of Title 31 U. S. C. A., defendant is not authorized 
to make such set off. 

10 . The Court erred 

a. In holding that the United States was acting in the 
same capacity with 1 respect to the indebtedness due by it to 
plaintiff and in respect to the excess net railway operating 
income moneys claimed under the recapture law by the 
Interstate Commerce Commission. 

59 b. In holding that excess net railway operating in¬ 
come moneys under Section 15(a) of the Interstate 
Commerce Act are not impressed with a trust and may be 
lawfully set off against the direct indebtedness of the 
United States to plaintiff. 

c. In holding that excess net railway operating income 
moneys are not payable to the Interstate Commerce Com¬ 
mission as a body corporate having a distinct entity of its 
own and different from the Government of the United 
States. 

11 . The Court erred in holding that one who is a trustee 
may apply his indebtedness owed in his individual capacity 
to the debtor of the trust estate of which he is trustee, in 
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payment of the indebtedness due by such debtor to the said 
trust estate. 

12. The Court erred i 

a. In refusing and failing to hold that the defendant is 
without jurisdiction to settle and adjust claims piade by 
the Interstate Commerce Commission for excess |net rail¬ 
way o])erating income under Section 15(a) of tte Inter¬ 
state Commerce Act. 

b. In holding that excess net railway operating income 
moneys are public moneys of the United States o\fer which 
defendant has jurisdiction. 

c. In holding that excess net railway operating income 
moneys arising under Section 15(a) of the Interst^ite Com¬ 
merce Act may be applied to the payment of the debts of 
the United States. 

d. In holding that moneys in the Treasury of tlje United 
States appropriated by Congress to pay for seduces in 
carrying the mail or in carrying freight or passengers for 

the United States may be diverted by defendant to 
60 the general railroad contingent fund administered bv 
the Interstate Commerce Commission undetr Section 
15(a) of llie Interstate Commerce Act. 

Wherefore Plaintiff-Appellant prays that the said decree 
be reversed, and for such other and further relief as to the 
Court mav seem just and proper. | 

E. RANDOLPH WILLIAMS, 

W. G. BRANTLEY, j 

HENRY W. ANDERSON, I 


Attorneys for RicJimondy Fredericksburg 
and Potomac Railroad Company, Plain¬ 
tiff-Appellant. \ 


March 3, 1932. 


Service of copy of the foregoing Assignment of Errors 
is acknowledged this 3 day of March, 1932. I 

0. R. McGUII^E, 
Attorneys> for Respondent. 
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61 In the Supreme Court of the District of Columbia. 

Equity. No. 53670. 

Kichmond, Fredericksburg and Potomac Railroad 

Company, Plaintiff, 


V. 

J. R. McCarl, Comptroller General of the United States, 

Defendant. 

Designation of Record. 

Filed March 3, 1932. 

# # ^ # # # * 

Now comes the Richmond, Fredericksburg and Potomac 
Railroad Company, appellant in the above entitled cause, by 
its attorneys, and designates the parts of the record which 
it desires to have included in the transcript, said parts 
being considered sufficient for the determination of the 
question raised on appeal, namely: 

1. Bill of Complaint with exhibits. 

2. Motion of Defendant to dismiss Bill of Complaint. 

3. Memorandum of Honorable Justice Jesse C. Adkins 
filed February 16, 1932. 

4. Final decree herein. 

5. Note of appeal in open court and the order fixing the 
amount of appeal bond or deposit in lieu thereof. 

6. Memorandum of Appellant’s deposit with the Clerk of 
$50 in lieu of bond. 

7. Plaintiff’s assignments of error. 

8. This designation. 

E. RANDOLPH WILLIAMS, 

W. G. BRANTLEY, 

HENRY W. ANDERSON, 

I Attorneys for Appellant. 

Service of copy of the foregoing designation of the record 
is acknowledged this 3rd day of March 1932. 

0. R. McGUIRE, 

! Attorney for Respondent. 
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62 Supreme Court of the District of Columbia. 

I 

United States of America, j 

District of Columbia, ss: I 

I, Frank E. Cunningham, Clerk of the Supremcj Court of 
the District of Columbia, hereby certify the foregoing pages 
numbered from 1 to 61, both inclusive, to be a true and cor¬ 
rect transcript of the record, according to directions of 
counsel herein filed, copy of which is made part of this tran¬ 
script, in cause No. 53670 in Equity, wherein litichmond, 
Fredericksburg and Potomac Railroad Company, Rich¬ 
mond, Va. is Plaintiff and J. R. McCarl, Comptroller Gen¬ 
eral of the United States, is Defendant, as the sairle remains 
upon the files and of record in said Court. 

In testimony whereof I hereunto subscribe my j name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 9th day of March, 1932. j 

I 

[Seal Supreme Court of the District of Colurjabia.] 

FRANK E. CUNNINGHAM, 

I Clerk. 

Endorsed on cover: District of Columbia Supre me Court. 
No. 5631. Richmond, Fredericksburg and Potomac Rail¬ 
road Company, appellant, vs. J. R. McCarl, Comptroller 
General, &c. Court of Appeals, District of i Columbia. 
Filed Mar. 10, 1932. Henry W. Hodges, Clerk. I 
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in vhleh tbs Court said (587) 


"The pover of eminent domain Is not dependent upon any speeifie 
grant; it is an attribute of sovereignty, limited and conditioned 
by the just oospensation clause of the Fifth Amendment. The owner 
Is protected by the rule that title does not pass until eompen 3 a> 
tion has been ascertained and paid, nor a ri^t to the possession 
until reasonable, certain and adequate provision la made for ob- 


ust compensation 


Xn g. S. V. Stubbs, et al 


U.S. District Judge 


said (360) 


“Of course, the power of condemning private property for public 
use Is inherent In the government, but is subject to the limita- 
lieiii Cf the Conctltution, and 1 think both that instrument and 
itafcuici contemplate that the owner, whose property is so 
aHaii be ^oaptly paid, without extraneous controversy 

P. nd 

fRs 4ft talc aace celled attention to the fact that any 

rendered would have to bo settled through the Oenoral 
OffiCi Uftdcr the authority of the Comptroller General, which 
“4g!4% set a§64as% the payicent of the judgment counter claims of the 
^o^rn^htjj thereby thiartlng the spirit of the Act "which by its very 
%ers»s eehteispietea e eieedy deteraination aM value of the proper^ so 
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rac7 'cjoai; lue eaxuxngs ox cne raxxroaa omea oy tne Camaonwealth. - 
would probably be sufficient to meet and eztingiiisli all claims for 
damages for lands taken, ait that, the court well said, fell short 
of the constitutional requirement that the owner of property 9 >m li 
have prompt and certain comwnaation, without being subject to undue 
risk or unreasonable delay. ” (Italics ours) 

In Crosier v. Krupp. 224 U.S. 290, 506, the Court said: 

- "Indisputably the duty to make compensation does not inflexibly, 
in the absence of constitutional provisions requiring it, exact, 

first, that oompensation should be made previous to the _ 

that is, that the amount should be ascertained and paid in advance 
of the appropriation — it being sufficient, having relation to the 
nature and character of the property taken, that adequate means be 
provided for a reasonably just and pr(»apt ascertainment and payment 
of the compensation." (Italics ours^5 

Tt^ Monongahela llav. Go. v. TJ«S. 148 TJ.S. 312, 336, in discussing 








Claims , page 68, Appellant would direct attention to the fact that 

• » 

should App'allant hring suit in the Court of Claims and he successful 
therein the result would be that the Court of Claios would repoi^ to 
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Supplementing its Brief under this heading, page 78, Appellsmt 
would direct attention to the fact that litigation over the right of 
the Interstate Coimnerce Coinniission to ”recover^ its claims for excess 
income under Sec* 15a of the Interstate Commerce Act, owing to the 
novelty and importance of the questions and the amounts of money in¬ 
volved, must of necessity he long drawn out, and if Appellant is to 
await the final determination of such litlgatioa to 

it will he denied its constitutional right to the payment without un- 
reasonahle delay of the just compensation to which it is entitled for 
the taking of its property* 

In this connection Appellant would cite the 44th Annual Report of 
the Interstate Coimerce ConEiission, wheroin the Cocniission in recommend 
ing to Congress the repeal of the recapture provisions of Section 16a 
said ( 89 ): 

"As we indicated in our special report to tiie Senate c^ittee, 
j tde possibilities of litigation are aljaost withwt limit. ^ 

1 1' valuaticaas Incident to recapture will alone f«« will 

!| fertile field, but farther Wide oSoJtunities for 

be furnished b? aecpanting reflations end. faatSal 

' to disallow,, in cooiputing excess incpne. extra^gant or waste^^ 


expendltorea*, XTpon our parIjK 










rty to tiie suit snail liave the right, at any stage ot the 
to amend his pleadings so as to obTiate the objection that 









^ di^obedioBee of 

or to enjoin upon it or thiein obedience 


The coTort below aasamed the validity of the order and Appellee in 
his brief maintains its validity, n-nrt if tte contentions thus made bo 
sound, which Appellant denies, it would follow that the roiao^ of the 
Commission for the failure of Appellant to obey the order would be to 
apply to the courts for its enforcement. Ho power is conferred upon 
the Commission to transi^t the order to the Appellee to enforce, nor 
has Appellee under any law known to Appellant any jxirisdiction or 


authority to enforce It. 
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IN THE 


Court of ^pealsi, l^is^tnct of Colutitfita 

January Term, 1932. 

I 

No. 5631. I 

i 

Richmond, Fredericksburg and Potomac Railroad 
Company", Richmond, Va., Appellant, ! 

vs. 

J. R. Me Carl, Comptroller General of the United 

States, Appellee. 

APPEAL FROM THE SUPREME COURT | OF 
THE DISTRICT OF COLUMBIA. 

- j 

i 

BRIEF FOR APPELLANT. | 

I. STATEMENT OF CASE. j 

I 

(1) Pleadings. j 

Appellant, Richmond, Fredericksburg and Pojtomac 
Railroad Company, plaintiff in the court b^iow, 
brought its bill of complaint in equity in tlje Su¬ 
preme Court of the District of Columbia agaii^st ap¬ 
pellee, J. R. McCarl, Comptroller General (if the 
United States, defendant in the court below, seeking 




among other things a permanent injunction re¬ 
straining and enjoining appellee from withholding 
certain earnings or amounts due appellant by the 
Gov’ernment of the United States for transportation 
and other services performed by appellant in its be¬ 
half, including the carrying of mail, passengers and 
freight, and further restraining appellee from his 
threatened application of the moneys then due and 
to become due to appellant for such transportation 
services, to the payment of an amount alleged to be 
due by appellant to the Interstate Conunerce Com¬ 
mission as excess income under Section 15a of the 
Interstate Commerce Act as amended by the Act of 
February 28, 1920, 41 Stat. L. 488. 

To this bill of complaint appellee replied with a 
motion to dismiss, upon the grounds therein stated. 
Following argument thereon this motion was sus¬ 
tained by the Honorable Jesse C. Adkins, Justice of 
the Supreme Court of the District of Columbia in a 
memorandum opinion, and thereafter a decree was 
entered dismissing the bill of complaint. From this 
decree appellant entered an appeal to this Honorable 
Court, and the case is here on that appeal. The 
fundamental error complained of is the dismissal of 
the bill of complaint. 

(2) The Questions Involved. 

The allegations of fact made in the bill of com¬ 
plaint are to be taken as true in passing on the 
motion to dismiss, and therefore the case presents 
no issue of fact, but is one involving only the proper 
application of law’ to undisputed facts. 

Briefly stated, the Government of the United States 
w’as indebted to appellant, a common carrier by rail- 
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road, as of September 1, 1931, in the sum ot $71,- 
453.39 for mail, passenger and freight transpoj’tation 
services performed by appellant for its a<tcount. 

These services were continuing in character and were 

! 

daily being performed, and subsequent to September 
1, 1931, and to the time of filing the bill of complaint 
on November 11, 1931, further indebtedness py the 
Government to appellant was daily being inculfred. 

The carrying of the mails was and is a comp^ulsory 
service subjecting appellant to severe ])enalties for 
failure to perform it as directed by the Goveihiment 
and the compensation therefor is fixed by the Govern¬ 
ment. 

Appellant, under the allegations of its bill off com¬ 
plaint, was likewise compelled to furnish on cr(^dit to 
the Gov 
services 
bureaus 
ited bv 

manding prepayment for these services, and^ like¬ 
wise, in the matter of freight transportation, from 
collecting from consignees the compensation I there¬ 
for. It was and is required, not only to furnish to 
the Government on credit passenger and tjreight 
transportation over its lines, but also to ma|ce ad¬ 
vance payments on behalf of the Government from 
its own funds to the various railroads connecting with 
it for their proportion of the compensation for such 
services where jointly performed by them and ap¬ 
pellant, and thereby appellant was required to also 
extend credit to the Government for the payments 
so advanced by appellant in its behalf. 

In order to collect from the Government th^ com- 
l^ensation due appellant for these several services 


ernment luissenger and freight transportation 
as demanded by its various depart|nents, 
and agencies. Appellant was and is ];|rohib- 
the regulations of the Government from de- 
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the regulations of the Gov*ernment require appellant 
from time to time to present certain vouchers, docu¬ 
ments, accounts, and demands covering the compen¬ 
sation for such services, all of which regulations and 
requirements of the Government had been fully com¬ 
plied with by appellant, and the case as ijresented 
and decided in the court below involved no issue of 
fact as to the liability of the Government to appellant 
for the indebtedness as described in the bill of com¬ 
plaint. This indebtedness was due and owing to 
appellant and is and was undenied by appellee. 

The issue raised in the case is not as to the liabilitv 

•r 

of the Government for this indebtedness, which in¬ 
debtedness is conceded, but is as to the right of 
appellee to withhold its payment and to set off against 
it an unadjudicated claim or demand of the Inter¬ 
state Conmierce Commission against appellant for al¬ 
leged excess income under Section 15a of the Inter¬ 
state Commerce Act in a much larger amount. 

Appellant denied, and has at all times denied, any 
and all indebtedness to either the Interstate Com¬ 
merce Commission or to the United States and 
denied and at all times has denied anv lawful 

authoritv in said Interstate Commerce Commis- 

•> 

sion to make its alleged order directing appellant 
to make payment to it of excess income, and at all 
times has alleged that said so-called order’’ of the 
Interstate Commerce Commission was made without 
lawful authority and is illegal, void and of no effect. 

The Interstate Commerce Commission has never 
instituted any legal proceedings to recover from ap¬ 
pellant its claimi for excess income, nor has appellee 
instituted or caused to be instituted any legal pro¬ 
ceedings against appellant to recover same, and the 


question as to the liability of appellant for excels in¬ 
come is unadjudicated and undetermined. j 

Appellant in its bill of complaint, alleging saijne to 
be irrelevant to the issue therein presented, expi|essly 
disclaimed seeking thereby to contest the alleged 
order of the Interstate Commerce Commissioin re¬ 
quiring it to pay excess income, or to therein litigate 
the questions involved in said order, expressly re¬ 
serving the same, as was stated, for adjudication in 
a proper proceeding and in a proper jurisdi|ction. 

Appellant in its bill of complaint sought | relief 
solely against appellee for his alleged arbitrary and 
unlawful acts in undertaking to adjudicate and deter¬ 
mine the claim of the Interstate Commerce Cojimmis- 
sion, and in withholding, as an off set thereto, the 
moneys admittedly due appellant for its services to 
the Government. 

Appellant in its bill of complaint prayed for spe¬ 
cific equitable relief and for such other and farther 
relief as the nature of its case permitted and therein 
raised certain specific questions by its allegatipns: 

1. That neither appellee nor any other officer of 
the Government of the United States possessed the 
right, power, or authority to ^vithhold payment for 
the services rendered by appellant to the ta^nited 
States as an offset against alleged excess income 
claimed by the Interstate Commerce Comijnission 
under the terms of Section 15a of the Interstate Com¬ 
merce Act to have been earned and to be due ! by ap¬ 
pellant. 

2. That the United States has no beneficial interest 
or right as a creditor .in excess income moneys and 
that such moneys or claims therefor may not! be ap¬ 
propriated or used as a part of the public fynds of 
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the United States or to discharge the indebtedness 
due by the United States for transportation services 
rendered to it or to any of its departments. 

3. That excess income moneys are recoverable only 

•r 

bv the Interstate Commerce Commission and are to 
be paid to that body for the purpose of establishing 
a general railroad contingent fund, which fund is a 
trust fund and is not useable for or subject to appro¬ 
priation as public funds of the United States, nor is 
it applicable to the payment of the obligations of the 
United States. 

4. That excess income moneys constituting a trust 
fund in which the United States has no beneficial in¬ 
terest, and as to which the United States is merely 
a trustee, neither such monevs nor claims therefor 
may be set off against the direct indebtedness of the 
United States incurred in its owm right and behalf, 
and may not be applied to the payment of the direct 
indebtedness of the United States. 

5. That appellant, denying any indebtedness to the 
Interstate Commerce Commission or to the United 
States for excess income, and refusing to consent to 
the set off of the claim of such indebtedness against 
the moneys justly due it for services performed for 
the Government, and appellee having failed to cause 
any legal proceedings against appellant to be com¬ 
menced to enforce the claim for excess income made 
by the Interstate Commerce Commission, and the In¬ 
terstate Commerce Commission having failed to in¬ 
stitute any such proceedings in its own behalf, or on 
behalf of the United States, appellee was without 
power or authority to make the set off complained of 
by appellant, even if such set off might otherwise be 
permissible. 
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Appellee in his motion to dismiss raised certain 
specific questions by his allegations: 

1. That the suit of appellant is one against the 
United States, which is a necessary and indispei^sable 
party defendant, and that the bill of complaint! fails 
to show on its face that the consent of the XlTnited 

States to be sued was obtained. ! 

1 

2. That appellant has a plain and adequate remedy 

at law, either | 

(a) To resort to a three judge court in an atjtempt 

to set aside the order of the Interstate Commerce 
Commission, or I 

I 

(b) To resort to the Court of Claims to recover 

judgment for the amount alleged to be due qn ac¬ 
count of transportation services. ! 

3. That appellee in withholding the moneys of 

appellant until it satisfied the claim of the United 
States against it in excess of the amount vfithhbld or 
made satisfactory arrangements to discharge and 
settle such claim of indebtedness, was acting pursu¬ 
ant to and in accordance with his statutory j juris¬ 
diction. I 

4. That the matters complained of in the t)ill of 

complaint are matters concerning which the law has 
given appellee a discretion, which discretion fjannot 
be interfered with by the Supreme Court of tl:je Dis¬ 
trict of Columbia. j 

The memorandum opinion of Mr. Justice Adkins 
in the court below over-rules appellant in its cjonten- 
tions raised in the several questions above referred 
to, with the exception of the contention made in the 
Question 5, supra, which is not therein referred to or 
passed upon. | 

The memorandum opinion denies any jurisdiction 
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to relieve appellant on the ground that appellant has 
a plain, adequate and complete remedy in other 
courts, either by resort to a three judge court to set 
aside the order of the Interstate Commerce Commis¬ 
sion, or to resort to the Court of Claims to recover 
judgment of the amount claimed to be due it, and 
in support of such denial of jurisdiction assumes for 
the purposes of the case ‘^the validity of the recap¬ 
ture order’’ (R. 43), thereby raising an additional 
question, appellant here challenging the validity of 
such assumption. 

(3) Assignment of Errors. 

Appellant relies on each of the errors assigned 
(Record, pp. 48, 49, 50, 51). 

In its first three assignments of error appellant 
complains that the court below erred in sustaining 
the motion of appellee to dismiss the bill of com¬ 
plaint, in dismissing the bill of complaint, and in 
holding that appellant is not entitled to the relief 
prayed or to any relief. 

These general, assignments of error substantially 
cover the case of appellant as here presented, the 
other assignments of error being illustrations of the 
many specific errors included therein. 

Appellant does not deem it necessary in its argu¬ 
ment to discuss under separate headings each specific 
assignment of error, but with the permission of the 
Court will undertake to cover them all under the fol¬ 
lowing brief headings or captions. 
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I 
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A. —Excess income moneys are not ^‘public mcjneys*^ 

of the United States, and the United Stated hav¬ 
ing no beneficial interest therein the set |)ff at¬ 
tempted by appellee, Comptroller General, jjannot 
be sustained. | 

I 

i 

B. —Appellee, the Comptroller General, is without au¬ 

thority to withhold from a railroad compeijsation 
justly and admittedly due for service which! it has 
been compelled to render in canying the j mails, 
and to apply as an offset to such compensation the 
unadjudicated and undetermined claim of tjhe In¬ 
terstate Commerce Commission for excess iicome. 

C. —Excess income moneys constitute a trust fund in 

which the United States has no beneficial interest, 
and unadjudicated claims therefor by the j Inter¬ 
state Commerce Commission may not be set off 
against the direct indebtedness of the ynited 
States incurred in its behalf. | 

D. —Excess income is payable to and recovera|>le by 

the Interstate Commerce Commission as ai body 
corporate haying a distinct entity. 

E. —Appellant having denied any indebtedness Ito the 

Interstate Commerce Commission, and havfcg re¬ 
fused to consent that the claim of such ind[ebted- 
ness may be set off against its demand, aid ap¬ 
pellee not having caused legal proceedingsj to be 
instituted to collect the claim of the Interstate 
Commerce Commission, the set off of suchj claim 
against the indebtedness due appellant cannot be 
sustained, even though it might otherwise be 
permissible. ' I 
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F.—^The court below bad complete jurisdiction to grant 
the relief prayed. 

II. ARGUMENT. 

A.—Excess income moneys are not “public moneys“ 
of the United States, and the United States hav¬ 
ing no beneficial interest therein the set off at¬ 
tempted by appellee, Comptroller General, cannot 
be sustained. 

Excess income moneys arising under Section 15a 
of the Interstate Commerce Act are not “public 

monevs'’ of the United States, nor has the United 

♦ * 

States any beneficial interest therein. It is not con¬ 
cerned, “either as debtor or creditor’^ in claims or 
demands for such moneys, and such claims and de¬ 
mands are not to be “settled and adjusted” in the 
General Accounting Office and are without the juris¬ 
diction of that Office. The holding of the lower co>n*t 
to the contrary is assigned as error. 

The right of appellee to “settle and adjust” the 
claim of appellant against the United States is not 
denied, nor is that question here involved, because 
appellant’s claim is admitted by the motion to dis¬ 
miss. Mr. Justice Adkins in the opening statement of 
his memorandum opinion in the court below (R. 42) 
holds that appellant’s claim is admitted, saying: 

“The substantial question in this case is 
whether the United States may refuse to pay 
an admitted debt to plaintiff, a common carrier, 
until plaintiff has paid to the United States the 
excess profits in the amount found due by the 
Interstate Commerce Commission in recapture 
proceedings under Section 15a of the Interstate 
Commerce Act.” 
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As to the jurisdiction of appellee, Section 71 jU. S. 
C. A., Title 31, reads: | 

I 

‘^All claims and demands whatever bV the 
Government of the United States or against it, 
and all accounts whatever in which the Govern¬ 
ment of the United States is concerned, either as 
debtor or creditor, shall be settled and adjusted 
in the General Accounting Office.” i 

i 

j 

The meaning of the term ‘^settled and adjuipted”, 
as used in the U. S. Code, was defined in Illinois 8e~ 
cnrity Co. v. United States, 240 U. S. 214, 219 

‘‘to mean the determination in the Treasurv De- 
partment for administrative purposes of the state 
of the account and the amount due.” 

I 

Appellant submits that the only account between 
appellant and the Government which appellee may 
“settle and adjust”, or as to which he may deter¬ 
mine “the state of the account and the amount due” 
is the claim of appellant, for he is vdthout jurisdic¬ 
tion to determine whether or not appellant owbs ex¬ 
cess income in anv amount to the Commission, j or to 
determine the “state of the account” of that ^laim, 
or to “settle and adjust” it. j 

Appellant has never had its day in court on the 
claim made against it by the Interstate Commerce 
Commission. That claim has never been adjudicated, 
and it is beyond the power of appellee to adjudicate 
it. Appellant has denied, and continues to deny, any 
indebtedness to the Interstate Commerce Commission 
or to the United States. It has denied, and continues 
to deny, the legality of the administrative proceed¬ 
ings heretofore instituted against it by the Cojmmis- 

i 

j 

i 

I 

I 

I 
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sion. It lias alleged, and still alleges, that the order 
of the Interstate Commerce Commission directing 
it to pay certain!excess income moneys was and is in 
all respects illegal, void and of no effect whatever, 
and it necessarilv follows that before its services and 
property can be taken by the United States, as ap¬ 
pellee has done and threatens to continue doing, it is 
entitled to be heard in a court of competent jurisdic¬ 
tion on the merits of its contentions, for it may not 
be deprived of the value of its services and its prop¬ 
erty by the mere arbitrary act of appellee. 

(1) Opinion of the Attorney General. 

On June 30, 1922, the President requested an opin¬ 
ion from the Attorney General on certain questions 
relating to the status of moneys paid to and received 
by the Interstate Commerce Commission as excess 
railway operating income under the provisions of 
Section 15a of the Interstate Commerce Act. The 
questions were as follows: 

“(a) Are the moneys received as excess railway 
operating income ‘public moneys’ in the 
sense that they should be covered into the 
Treasury of the United States? 

(b) Has the,Commission power to administer the 
fund without reference to the provisions of 
the Act of July 31, 1894 (28 Stat. 205), as 
amended bv the Act of June 10, 1921 (42 
Stat. 20) ? 

(c) Has the Commission the power to deposit, 
in its own name and subject to its draft, the 
moneys in the fund, not employed for the 
purposes specified in the Act, in banks or 
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trust companies designated from tinde to 
time by the Secretary of the Treasury as 
Government depositaries I 

To this letter the Attorney General replied! Sep¬ 
tember 9, 1922, in a well considered opinion. | It is 
reported in Volume 33 Opinions of Attorneys Gen¬ 
eral, 316. The first and second questions propoqnded 
to him he answered in the negative, and to the! third 
he replied in the affirmative. 

In his opinion he quotes at some length from the 
provisions of Section 15a of the Interstate | Com¬ 
merce Act, among them the following (317): j 

I 

From Paragraph (5): j 

u # * * carrier which receives such hn in- 

I 

come so in excess of a fair return, shall hold such 
part of the excess, as hereinafter prescribed, as 
trustee for, and shall pay it to, the tlnited 
States. ’ ’ j 

From Paragraph (6) (317-318): j 

* * one-half of such excess shall be Iplaced 
in a reserve fund established and maintaijied by 
such carrier, and the remaining one-half thereof 
shall, within the first four months following the 
close of the period for which such computation 
is made, he recoverable by and paid to the Com¬ 
mission for the purpose of establishing and main¬ 
taining a general railroad contingent fund as 
hereinafter described, ’ ’ | 

I 

From Paragraph (9) (318): 

I 

^‘The Commission shall prescribe rules ahd reg¬ 
ulations for the determination and recovery of 
the excess income payable to it under this sec- 
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tion, and may require such security and prescribe 
such reasonable terms and conditions in connec¬ 
tion therewith as il mav find necessarv.’^ 

From Paragraph (10) (318): 

‘‘The general railroad contingent fund so to he 

recoverable by and paid to the Commission and 

all accretions thereof shall be a revolving fund 

and shall be administered by the Comynission. 
* > 


He then says (319-320) : 

“Quotations are made at such length from the 
statute to show how completely this fund is under 
the immediate supervision and control of the 
Interstate Commerce Commission. In Paragraph 
(5) it is declared that the carrier shall hold the 
part of the excess belonging to this contingent 
fund ‘as trustee for, and shall pay it to the 
United States’; yet when the entire section is 
read together it conclusively appears that the 
Government of the United States possesses no 
beyieficial interest whatever in such fund, and 
that it is held solely for the purposes therein 
prescribed. In the next paragraph it is specifi¬ 
cally required that the fund shall be paid to the 
Interstate Commerce Commission; and the Com¬ 
mission alone is empowered to make loans from 
this fund to carriers making proper application, 
and to invest portions of it in purchasing railway 
equipment and facilities for transportation, and 
lease the same to carriers applying therefor. 
And all interest upon such loans and rentals re¬ 
ceived from such leases are paid to the Commis¬ 
sion and become a part of the revolving fund.'^ 

“It is apparent that Congress intended that 
this fund should not to any great extent remain 
idle on deposit, but that it should be extensively 
used in improving transportation facilities. To 
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accomplish that purpose it is necessary for it to 
largely constitute an active account, one subject 
to continual withdrawals and deposits. ! And 
every \vithdrawal therefrom and deposit thereto 
is made entirely under the supervision and^ con¬ 
trol of the Commission, without the right of any 
other Government official to interfere there¬ 
with. *' 

(Italics ours.) 

i 

j 

The Attorney General further discussed the j ques¬ 
tion of whether or not excess income moneys are 
‘‘public moneysHe quoted Section 3617 1^. S., 
specifying the character of funds which are reqjuired 
to be deposited in the United States TreasuryL and 
which reads as follows: 

“The gross amount of all moneys received 
from whatever source for the use of the United 
States, except as otherwise provided in the next 
section, shall be paid by the officer or ageitit re¬ 
ceiving the same into the Treasury, at as early 
a day as practicable, without any abatement or 
deduction on account of salary, fees, costs, 
charges, expenses, or claim of any description 
whatever. But nothing herein shall affeci any 
provision relating to the revenues of the Post- 
Office Department.^’ 

He then says (321): 

“It will be observed that this section refers 
only to funds received ^for the use of the United 
States.^ In other words, funds to be used in 
bearing the expenses of the administration of the 
Government and paying the obligations of the 
United States. As this revolving fund i:^ not 
created for the use of the United States, it does 
not fall strictly within the provisions of this sec¬ 
tion.” 
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He then quotes Section 305, R. S., as follows: 

^‘The Treasurer shall receive and keep the 
moneys of the United States, and disburse the 
same upon warrants drawn by the Secretary of 
the Treasury, countersigned by either Comp¬ 
troller, and recorded by the Register, and not 
otherwise. He shall take receipts for all moneys 
paid by him, and shall give receipts for all 
moneys received by him; and all receipts for 
moneys received by him shall be indorsed upon 
warrants signed by the Secretary of the Trea¬ 
sury, vdthout which warrant, so signed, no ac¬ 
knowledgment for money received into the public 
treasury shall be valid. 

He then says: 

‘‘As shown by the above-quoted provisions of 
section 15(a), the Interstate Commerce Commis¬ 
sion has complete control of this revolving fund, 
and it is administered—that is, handled from day 
to day—by that body; and the Secretary of the 
Treasury can exercise no authority tvhatever 
over such fund. It clearly was never intended 
that this fund should be deposited in the Trea¬ 
sury of the United States and withdrawn there¬ 
from under the requirements of this section of 
the Revised Statutes.’’ (Italics ours.) 

It is of some interest to note that in Decisions of 
Comptroller General y Volume 2, page 360, appears a 
letter from appellee to the Chairman of the Interstate 
Commerce Commission under date of November 29, 
1922, in which appellee advised as follows: 

“I am unable to agree with the conclusion 
reached by the Attorney General that excess rail¬ 
way operating income received by the Interstate 
Commerce Commission under the statute cited is 
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not public moneys required to be deposited in the 
Treasury. ’ ’ 

and to contrast same with the holding of the Su¬ 
preme Court in Smith v. Jackson, 246 U. S. 38^, that 
administrative officers of the -Government should sub¬ 
ordinate their views to the rulings of the Attorney 
General. | 

The opinion of the lower court here complained of 
is a complete reversal of the very able opinion j)f the 
Attorney General, and this reversal is made wtthooit 
the statement of any reason or argument to support 
it, and appellant submits was and is unauthorized. 

The effect of the contentions of appellee a^ sus¬ 
tained by the court below calls for some comment. 
The control of public moneys including their receipt 
and disbursement by the Treasury is regulated by law. 
U. S. C. A. Title 31, Sec. 474: * I 


^‘Public moneys subject to draft of Treasurer. 
All public moneys paid into any depository} shall 
be subject to the draft of the Treasurer cjf the 
United States, drawn agreeably to appropriations 
made by law. (R. S. Sec. 3593)” 

Sec. 628: | 

I 

^‘Application of moneys appropriated. Except 
as otherwise provided by law, sums appropriated 
for the various branches of expenditure in the 
public service shall be applied solely to th'e ob¬ 
jects for which they are respectively madei and 
for no others. (R. S. Sec. 3678)” | 

j 

The Attorney General, 21 Opinions Attorneys Gen¬ 
eral, 414, held that appropriations not used fo^ the 
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particular work | designated by Congress cannot be 
used for any other purpose. 

Excess income monevs are ‘‘entirely under the su- 
pervision and control of the Commission without the 
right of any other goyernment official to interfere 
therewith^’ as stated in the Opinions of the Attorney 
General in the lengthy quotation just made there¬ 
from. 

Certain excess income moneys are now being 
claimed by the Commission against appellant and if 
collected they should go into the “contingent fund^’ to 
be created by the Commission for certain specific pur¬ 
poses. If the contentions of appellee are sustained, 
howeyer, as they haye been by the lower court, the 
Commission will not receiye these moneys, for appellee 
will use them to pay a debt of the United States, to 
wit, the debt due to appellant, and unless Congress 
appropriates the amount of them out of the “public 
moneys” in the Treasury and authorizes their pay¬ 
ment to the Commission, the “contingent fund” of 
that body will be denied by the act of appellee the 
moneys to which it is entitled. 

The position now taken by the appellee, the Comp¬ 
troller General, in his efforts to collect excess income 
from the appellant, is inconsistent with and contrary 
to the position heretofore taken by him. 

In a letter from the Comptroller General, January 
18, 1923, directed to the Chairman of the Interstate 
Commerce Commission {Vol. 17 Decisions and Let¬ 
ters, 1923, January, Comptroller General, p. 687) the 
Comptroller General admits and emphasizes the com¬ 
plete control of the Interstate Commerce Commission 
of the recapture fund. He said in part: 
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“If deposited in the Treasury to a special fund, 
and to the official credit of some authorized dis¬ 
bursing officer of the Commission, the funds 
would be subject to the check of such officer^ * * * 
As hereinbefore explained, however, the Treasury 
Department would have no authority to question 
the discretion of the Commission in applying for 
advances or in the expenditure of the fund^ after 
the advance shall have been made, or in checking 
against an official disbursing account if the proce¬ 
dure of depositing the money to the official credit 
of a disbursing officer is followed. Th(‘ main 
purpose of having the money go into the $pecial 
Treasury fund is to have all receipts made ^ mat¬ 
ter of Treasury record.” 

The sole purpose of the procedure here claimed as 
the proper one to be followed is merely that thjere be 
a record of the receipts and disbursements Of the 
fund, the Department being merely an aid as a j trans¬ 
fer agent for the Interstate Commerce Commission in 
its administration of the fund. The separation of the 
fund from general funds of the United States^ or of 
moneys due to the United States as creditor, |is em¬ 
phasized in the declaration in the concluding j^art of 
the letter referred to as follows: 

I 

“It would not, however, be incumbent upon this 
office (General Accounting Office) to supervise or 
regulate the recovery of any such fund not In fact 
received by the Commission.” | 

i 

In this declaration the Comptroller General declares 
his freedom from responsibility for the colleciion of 
this fund which freedom must carry with it llhe ab¬ 
sence of authority to collect. If it be a fund due the 
United States then it is his plain duty to take the 

I 

i 

I 

I 

I 

! 


necessary steps to recover it into the Treasury of the 
United States. Section 93 Title 31 U. S. C. A. pro¬ 
vides : 


‘‘The General Accounting Office shall superin¬ 
tend the recovery of all debts finally certified by 
it to be due to the United States.’’ 

To make the set-off the Comptroller General must 
have jurisdiction to certify the claim due the United 
States and if so, it is his duty to supervise the recov¬ 
ery but in the letter referred to he properly disclaims 
any such duty and responsibility. 

The Comptroller General recognizes that he has no 
authority to collect the claim for excess income here 
in question but that the authority to do so is vested 
exclusively in the Interstate Commerce Commission, 
and that being true no right of set-off can exist in 
the Comptroller General. 

In the foregoing declarations by the appellee he 
makes a complete disclaimer of any duty to supervise 
or regulate the recovery of excess income moneys, and 
yet Exhibit “G” attached to appellant’s bill of com¬ 
plaint, (R. 32) a letter witten by appellee to appel¬ 
lant on August 17, 1931, says (R. 33): 

“The letter of the Chairman, Interstate Com¬ 
merce Commission, dated July 23, 1931, reporting 
the indebtedness to this office for collection, ad- 

• vised of the iissuance of the order and that the 
same had remained, not only not complied with, 
but unchallenged by the carrier in any direct pro¬ 
ceeding as expressly provided for by law. Under 
the circumstances as thus presented this office 
finds no alternative but to direct the withholding 
of the earnings of the carrier for application 
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against the indebtedness as found and rej3orted 

bv the Commission.” i 

! 

I 

It is impossible to reconcile the two positic^ns of 
appellee, one that he has no duty to supervise oi] regu¬ 
late the ‘‘recovery” of excess income moneys |which 
have not in fact been received by the Commission, 
and the other that he not only has jurisdiction! so to 
do but that it is his duty to usurp the functions of the 
courts and actually to make the “recovery” oi^ these 
moneys on behalf of the Commission. 

(2) Section 15(a) of the Interstate Commerce Act. 

It is the dutv of the Interstate Commerce Cdmmis- 
sion, and not that of appellee, to “recover” I excess 
income moneys, and the Commission possesses no 
power to transfer this duty to appellee, nor has ap¬ 
pellee any power or jurisdiction to perform it. In 
any event, appellee, under the statute, could h^ve no 
greater power in this regard than that possessed by 
the Interstate Commerce Commission, which is the 
power only to brin^ suit to “recover”. Brooklyn 
Eastern District Ter^ninal vs. U. S., 28 F. (2d)| 634. 

Paragraph (6) of the Interstate Commerce j^Lct, as 
hereinbefore quoted, directs that one-half of j:he ex¬ 
cess income of any railroad for any one year Ishall 

“within the first four months following the close 
of the period for which such computation i^ made, 
be recoverable by and paid to the Commission for 
the purpose of establishing and maintaining a 
general railroad contingent fund as hereinafter 
described.” (Italics ours.) | 
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This is the only language in the Interstate Com¬ 
merce Act empowering the Commission to collect ex¬ 
cess income, andi in determining the extent of this 
power, which must measure the full extent of the 
power, if any, of appellee, consideration must be given 
to the meaning of the word ‘‘recoverable^’. In Weh- 
ster^s New International Dictionary the legal mean¬ 
ing of the word ‘ ‘ recover ’ ’ is defined as: 

“To gain by legal process; as to recover judg¬ 
ment against a defendant.” 

In Words & Phrases (1st Series) Vol. 7, page 6019, 
and in Vol. 4, (2diSeries) page 218, the word “recov¬ 
er” is defined as: 

“To obtain,bv course of law; to succeed in a 
trial” 

or, as stated in one citation therein; 

“The term ‘recover’, when considered by it¬ 
self is not the usual or apt word to indicate a 
voluntary payment or receipt of money for dam¬ 
ages suffered, ,but ordinarily means the obtaining 
in a suit of the right to something by a verdict 
and judgment of a court.” 

This meaning of the word “recover” makes it clear 
that under the statute the only right of the Commis¬ 
sion against appellant in the matter of excess income 
is to institute suit to “recover”. The earnings of a 
railroad, whether called “excess income” or just sim¬ 
ply “income”, belong to it, and may not be taken 
from it save by “due process of law”, and this “proc¬ 
ess” in the matter of excess income is defined in the 
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statute as a suit to ‘‘recover’’. Appellant submits 
that the statute here involved, even though its mean¬ 
ing was not otherwise clear as here contendecj, is a 
harsh one and being in derogation of commc>n law 
rights should be strictly construed. 36 Cyc. 11.88. 

Appellant is entitled to its day in court befbre its 
money or property may be taken from it, and the only 
right of the Commission being the right to sue appel¬ 
lant, no other or greater right, if any at all, can under 
any reasonable interpretation of the law be had| or ex¬ 
ercised by appellee. It follows therefore that the act 
of appellee in withholding appellant’s money to apply 
same as a payment on the claim of the Commission 
for excess income is a “taking” of appellant’s| proj)- 
erty without “due process of law”, and is arbitrary. 

Other language in said paragraph (6) of the Inter¬ 
state Commerce Act is also of significance an(J must 
be considered in passing upon the power or jurisdic¬ 
tion of appellee, if our contention be sound that he 
can have no greater power or jurisdiction th^n the 
Commission, and that is the language showing that 
the proceedings to “recover” must be “witl.in the 
first four months following the close of the period for 
which such computation is made.” Appellaiit sub¬ 
mits that these are not onlv words of limitation but 
are jurisdictional as well. 

Exhibit D attached to the bill of complaint 27) 
is the so-called “order” of the Commission 'direct¬ 
ing the payment of excess income by appellant! It is 
dated April 7, 1931, and directs the payment of! excess 
income for the calendar years of 1922 and 192^. The 
so-called “order to pay” is thus shown to ha\ie been 
entered some eight years, instead of four raonths, 
following the close of the period for which the com- 
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putation of excess income was made. An examination 
of the record in the case before the Commission, 170 
L C. C. 451, Excess hwoine of R, F. S P. R. R. Co., 
will show that the administrative proceedings insti¬ 
tuted by the Commission against appellant were not 
instituted until long after the expiration of the four 
months period in which the Commission was author¬ 
ized to institute them. In The Harrisburg, 119 U. S. 
199, 214, the Court held that the time within which a 
suit must be brought under a statute fixing such time 
‘‘is a condition attached to the right to sue at alP’, and 
that: “Time has been made of the essence of the 
right, and the right is lost if the time is disregarded. ’ ’ 
To the same elfect is Hay craft v. United States, 22 
Wall. 81. 

If the four months period were one for voluntary 
payment by the carrier before suit, as the Commis¬ 
sion contends {Excess Income Rich,, Fred. S Pot. 
R. R. Co., 170 I.i C. C. 451, 455), the language of the 
statute would necessarily have to be that the amount 
claimed shall not he recoverable by the Commission 
within the first four months, rather than, shall be re¬ 
coverable within that period, as the statute reads. 
Either this change in the language would have to be 
made, or the word “within’’ as used in the statute 
would have to be changed to “after”. It is not con¬ 
ceivable, however, that such revolutionary changes in 
the wording of the statute would be permissible under 
any known rule for the construction of statutes. It fol¬ 
lows, therefore, that at the time the Commission re¬ 
quested appellee to “collect” excess income from ap¬ 
pellant, the Commission having lost its right to make 
the collection, no such right by any possibility could 
exist in appellee, i The argument here being submitted 
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is directed, not to the adjudication of the issues be¬ 
tween appellant and the Interstate Conunerce Com¬ 
mission, but in further demonstration of the lack of 
power or authority in appellee to adjudicate th^m and 
thereby to ‘‘recover’’ excess income from appellant by 
witholding appellant’s compensation. ! 

In the correspondence between appellant ajid ap¬ 
pellee preceding the filing of the bill of complai]|it, and 
which is shown as Exhibits F, G, H, and I, attached to 
the bill of complaint (R. 30 etc.), the position| of ap¬ 
pellee is made clear. In his letter of August 4? 1931, 
Exhibit E, (R. 29) he based his refusal to pay ithe in¬ 
debtedness due appellant by the Government o^ “the 
apparent failure of the carrier to liquidate jits in¬ 
debtedness as found due the United States hy oi^der of 
the Interstate Commerce Commission.’* (Italic^ ours) 

In his letter of November 4, 1931, Exhibit I, (R. 38) 
he says (R. 40): ! 


“To authorize this office to withhold the earn¬ 
ings of the carrier, as has been done in thijs case, 
it is sufficient that there be a determinationiby the 
Commission that the amount is due the United 
States, thus constituting a prima facie claim in 
favor of the Government.” 


In his letter of August 17, 1931, Exhibit G, (R. 32) 
he says (R. 33): 

I 

I 

“The validity of the order of the Intjerstate 
Commerce Commission in the matter is liot for 
questioning or for review by this office. $ection 
15a of the Interstate Commerce Act * * *1 is for 
administration by the Commission and its find¬ 
ings and orders raising charges against a J 3 arrier 
are conclusive upon this office unless and until 
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thev are overruled or modified bv a court of com- 
petent jurisdiction, and must be regarded as cre¬ 
ating an indebtedness against the carrier in favor 
of the United 'States for consideration in connec¬ 
tion with the adjustment and settlement of the 
claims or accounts of the carrier otherwise pay¬ 
able.’’ 

These contentions of appellee which were sustained 
by the court below, appellant submits, are not author¬ 
ized bv anv statute or rule of law to which its atten- 
tion has been directed, and are whollv unauthorized 
by the particular statute involved, as has been shown. 

We have already seen that the only power conferred 
on the Commission under Section 15a to collect ex¬ 
cess income is to bring a suit to ‘‘recover” it. No 
power is conferred upon it to make an “order” for 
the payment of excess income moneys, and not only so, 
but an order to pay excess income, as in this case, be¬ 
ing nothing more nor less than an order to pay money, 
the Interstate Commerce Act expressly denies all 
power in the Commission to make such an order, save 
in the one specific instance found in Section 16 there¬ 
of, wherein the Commission is permitted to make an 
order for the payment of reparations and there the 
“order”, which is 'prima facie only, is made by the 
Commission in a quasi-judicial capacity in passing, 
not upon its own case, but impartially upon the rights 
of litigants appearing before it for adjudication of 
their rights. 

In Paragraph 2 of Section 13 of the Act the Com¬ 
mission is authorized to institute on its own motion 
any inquiry as though it had been appealed to by 
complaint or petition under any of the provisions of 
the Act, 
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“including the power to make and enforc^e any 
order or orders in the case, or relating to the 
matter or thing concerning which the inquiry is 
had, excepting orders for the payment of m\neyJ^ 
(Italics ours) | 

i 

The proceedings before the Commission in th(5 mat¬ 
ter of the recovery of excess income from apfjellant 
were instituted by the Commission on its own mjotion, 
and, as appears in a prior recapture case—the ^^Fal- 
lon Casey 124 I. C. C. 3, 7—the Commission pointed out 
the nature of such proceedings, to wit: | 

I 

I 

“At the outset it is to be borne in mind tjiat in 
no sense can these proceedings properly be 
treated as lawsiuits. No issue is raised between 
parties. There is no controversy between dispu¬ 
tants, each contending for protection of its lights. 
They are purely administrative proceedings 
wherein we are following the direction of Con¬ 
gress to create a contingent fund to be used in 
furtherance of the public interest in railway 
transportation. ^ ^ j 

i 

I 

Appellant would also direct specific attention to the 
fact that Section 15a of the Interstate Commerce Act 
nowhere makes findings of value thereunder as imade 
by the Commission prima facie evidence of the value 
of the property. Section 19a of the Act (the "^Talua- 
tion Act) does do so, for it provides in Paragraph (i) 
that: 

“All final valuations bv the Commission and 

^ T 

the classification thereof shall be published and 
shall be prima facie evidence of the value c|f the 
property in all proceedings under the Act to 
Regulate Commerce as of the date of the pxing 
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thereof, and in all judicial proceedings for the 
enforcement of the Act approved P''ebruary 
fourth, eighteen hundred and eighty-seven, com- 
moiilv known as ‘the Act to regulate commerce,’ 
and the various Acts amendatory thereof, and in 
all judicial proceedings brought to enjoin, set 
aside, annul, or suspend, in whole or in part, any 
order of the Interstate Commerce Commission.” 

The value of appellant’s railroad for purposes of 
recapture, however, was not determined by the Com¬ 
mission under the provisions of said section of the 
Act, as it should have been, Wisconsin Com. vs. C. 
B. S Q. R. R.f 257 U. S., 563, 587, but under the pro¬ 
visions of Section 15a, and no such language as just 
quoted from Section 19a appears in Section 15a. This 
is direct evidence of Congressional intention to deny 
prima facie weight to findings of value under sec. 15a. 

Exhibit D to appellant’s bill of complaint (R. 27) 
shows the statement from the Commission itself that 
appellant was found to be indebted to the United 
States under Section 15a of the Interstate Commerce 
Act, and a reference to the final report and order 
of the Commission in the Matter of the Excess Income 
of appellant as reported in 170 1. C. C. 451, shows this 
statement: 

‘‘This is a proceeding pursuant to Section 15a 
of the Interstate Commerce Act for the investiga¬ 
tion and determination of the amounts, if any, of 
excess income subject to the provisions of this 
section received prior to January 1, 1924, by the 
Richmond, Fredericksburg and Potomac Railroad 
Company, hereinafter called the respondent.” 

The following further statement in said final re¬ 
port and order, showing that the Commission not only 
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did not determine the value of appellant’s raijroad 
under Section 19a, but that it directly refused j;o so 

determine it, appears page 452: , 

j 

i 

“In Section 19a specific directions are giveln for 
the procedure in valuations thereunder, an^ the 
view has been advanced by the respondent! that 
we should follow the same methods in valuai'tions 
of individual carriers in recapture proceedings 
•under Section 15a. By so doing we would comply 
simultaneously with all the requirements ofl both 
sections in respect to valuations, completing the 
primary valuations under Section 19a and Ring¬ 
ing them down to the recapture dates as an inci¬ 
dental ste]) in the recapture of excess in^jome. 
But that this was not intended as a requirement 
by Congress sufficiently appears from the| per¬ 
missive rather than mandatory language usjed in 
Section 15a (4) in referring to the investig4tions 
we have made under Section 19a. It is ther^ pro¬ 
vided merely that we may utilize the results of 
such investigations under Section 19a in s^ far 
as deemed available.” j 

The Commission having no power to make an| “or¬ 
der” for the payment of excess income moneys, and 
the findings bv the Commission that certain excess 
income moneys are due not being made by anyj stat¬ 
ute prima facie evidence of the fact, it is manifest that 
the court below erred in upholding the contention of 
appellee that he was bound to accept the findings of 
the Commission as prima facie correct. ' 

The rule of law is that an order of the Commission 
which is beyond its power, not only carries no pre¬ 
sumption in its favor, but is void. Southern 
Co, V, I, C, C., 219 U. S. 433. 
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In the 0^Fallon Case, 279 U. S. 461, 488, the Court 
said: 


‘‘Whether the Commission acted as directed 
by Congress was the fundamental question pre¬ 
sented. If it did not, the action taken, being be¬ 
yond the authority granted, was invalid.’^ 

(3) No Discretion in Appellee. 

Appellant submits that the factor of discretion, con¬ 
trary to the contentions of appellee, does not enter 
into his powers in the matters here involved. If the 
fact should be that the claim for excess income made 
by the Interstate Commerce Commission against ap¬ 
pellant is of that character which permits it to be set 
off against the claims or demands of appellant against 
the United States, it is not a matter of discretion but 
a matter of duty on the part of appellee to set it off, 
provided he complies with his statutory duty to cause 
legal proceedings to be immediately instituted against 
appellant to recover the amount of the claim of the 
Interstate Commerce Commission, as will hereinafter 
be referred to. On the other hand, if the claim or 
demand of the Interstate Commerce Commission is 
not of that character, as appellant contends, which 
permits it to be set off against the claim or demand 
of appellant, then appellee has no discretion to say 
that he will nevertheless set it off. His duty under 
these circumstances is to decline to set it off, and to 
perform his plain ministerial duty of certifying for 
payment the claim of appellant against the United 
States, and upon his failure to perform his duty in 
this regard the courts, upon proper complaint made, 
should compel him to do so. 
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B.—^Appellee, the Comptroller General, is witho^ au¬ 
thority to withhold from a railroad compensation 
justly and admittedly due for services which it has 
been compelled to render in carrying the ^ails, 
and to apply as an offset to such compensation the 
unadjudicated and undetermined claim of tjie In¬ 
terstate Commerce Commission for excess iOcome. 

The Comptroller General of the United States is 
without authority to withhold from a railroad! com- 
mon carrier the compensation jmstly and admif:tedly 
due such carrier by the United States for railwaj^ mail 
transportation services, and to apply as an off set to 
such conii)ensation the unadjudicated and undeter¬ 
mined claim of the Interstate Commerce Commission 
for excess income money’s alleged to be due under 
Section 15a of the Interstate Commerce Act^ and 
thereby to force such common carrier into the (Courts 
in order to collect the compensation justly and ad¬ 
mittedly due it for such railway mail transportation 
services. The holding of the lower court to th(j con¬ 
trary was error. 

Appellant submits that the railway mail transj)orta- 
tion service performed by it was, and is now, kt the 
time of submitting this brief, being performed by ap¬ 
pellant under compulsion of law. j 

Title 39 U. S. C. A. Sec. 541 reads: | 

I 

‘‘All railway common carriers are hereby re- 
quired to transport such mail matter as may be 
offered for transportation by the United States in 
the manner, under the conditions, and with the 
service prescribed by the Postmaster General and 
shall be entitled to receive fair and reasc»nable 
compensation for such transportation and for the 
service connected therewith.’’ 
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Section 542 reads: 

‘‘The Interstate Commerce Commission is here¬ 
by empowered and directed to fix and determine 
from time to time the fair and reasonable rates 
and compensation for the transportation of such 
mail matter by railway common carriers and the 
service connected therewith, prescribing the meth¬ 
od or methods by weight, or space, or both, or 
otherwise, for ascertaining such rate or compen¬ 
sation, and to publish the same, and orders so 
made and published shall continue in force until 
changed by the Commission after due notice and 
hearing.’’ 

Rates for the different classes of mail service were, 
under the statute, prescribed by the Interstate Com¬ 
merce Commission, December 23, 1919, 56 I. C. C. 1, 
and in the order prescribing them the Commission 
directed (80) that: 

“Payments for transportation of the mails and 
the service connected therewith shall be made 
each month after the service has been per¬ 
formed.” 

Section 563, Title 39 U. S. C. A. reads: 

“It shall be unlawful for any railroad company 
to refuse to perform mail service at the rates or 
methods of compensation provided by law when 
required by the Postmaster General so to do, and 
for such offense shall be fined $1,000. Each day 
of refusal shall constitute a separate offense.” 

In United States v. N. Y. C, R, R,, 279 U. S. 73, the 
Court deals with the matter of railway mail services 
and the compensation therefor. Mr. Justice Holmes, 


who delivered the opinion, after referring to the I Act 
of July 28, 1916, c. 261, Sec. 5; 39 stat. at L. 412, 425- 
431, then and since in force, said that these laws 

! 

‘‘made a great change in the relations bet\i'een 
the railroads and the G-overnment. Before \tliat 
time the carriage of the mails bv the railroads 
Iiad been regarded as voluntary Naturallv 

O ft I ft 

to save its constitutionality there is coupled with 
the reiiuirement to transport a ])rovision that the 
railroads shall receive reasonable compensation 
* * *. The Government admits, as it must, that 
reasonable compensation for such required ser¬ 
vices is a constitutional right.’’ (Italics ours.) 

I 

The constitutional right here referred to by the 
Court, appellant submits, has been nullified by appel¬ 
lee in his refusal to compensate appellant for its ser¬ 
vices in transporting the mails, and this nullification 
has been upheld by the lower court, and appella^it is 
here seeking to have this nullification set aside. ! 

The situation in which appellant finds itself is j that 
it is, and since August 4, 1931, has been, compelled 
under mandate of the law to transport the maijs of 
the United States, and during all of that period of 
time, and now, has been and is being denied by appel¬ 
lee all compensation therefor. The courts will take 
judicial notice of the fact, and if not, the Appro^Dria- 
tion Acts are easily ascertainable, that Congress | reg¬ 
ularly appropriates the money with which to pay for 
railway mail transportation. Appellant, under] the 
law, is entitled to be paid therefrom each month hfter 
performing mail transportation service, its conjpen- 
sation for such service. This right has been d(^nied 
to it each month commencing and ever since Sej^tem- 
ber 1, 1931. Appellant is told by appellee, who i^ up- 
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held therein bvi the lower court, that it may sue for 
the money justly and admittedly due it. 

The refusal of appellee to pay to appellant its just 
compensation, admittedly due, is purely arbitrary, is 
without any authority of law, and is a denial to ap¬ 
pellant of its constitutional right as stated in United 
States V. N. Y. C. R. 7?., supra. 

Appellant’s case, in the matter certainly of railway 
mail pay as here presented, is analogous to, if not on 
all fours with, Mare v. Alexander^ 2 F. (2d) 895. 
There the Comptroller General refused to a naval 
lieutenant full ipayment of his salary, claiming the 
right to deduct therefrom a claim against the naval 
lieutenant for alleged improper ])rior payment to him 
of “rental andisubsistence allowances.” The Court 
granted a mandamus to compel payment to the naval 
lieutenant of his salarv without deduction for the al- 
leged indebtedness to the United States, and held that 
the lieutenant was not required to sue for his salary 
in the Court of i Claims. The Court said (897): 

“The Government further contends that the 
relator in this case has mistaken his remedy, as 
he should have sued in the Court of Claims. The 
answer to this contention is that the Comptroller 
General has mistaken his remedv. Instead of re- 
covering for the United States the sum deemed to 
be due by an imperial fiat—let this be done—with¬ 
out hearing the parties in interest, he should have 
instituted a siuit in a court of justice, U. S. v. 
Olmstedf 118 P. 433. Doubtless it would be con¬ 
venient if the matter could be settled bv the sim- 

%• 

pie process of ordering the disbursing officer to 
withhold the lieutenant’s salary,—in the language 
of the street, ‘docking his pay’; but no such arbi¬ 
trary power has been invested in the Comptroller 


General by this new legislation. As Judge j Clay¬ 
ton emphatically remarks: ^There cannot be 
such an autocrat. Our Government cannot be re¬ 
duced to a bureaucracy.’ 241 Fed. 747, 755,1758.” 

i 

Ill McCarl V, Cox, 8 F. (2d) 669, this Honorable 
Court had a case before it similar to the one just 
quoted from, and cited with approval the foregoing 
quotation therefrom and added the following com¬ 
ment (671): 

I 

i 

‘‘As already observed, the Comptroller^ Gen¬ 
eral does not even contend that his decision is 
final; but he does maintain that he may, upon his 
own ex parte finding of indebtedness, cover back 
into the Treasury a salary regularly appropri¬ 
ated for, and compel the officer involved to await 
the outcome of a suit in the Court of Claims while 
his family may he without means of support. It 
is obvious that to require an officer to sue the 
United States in such circumstances would im¬ 
pose upon him the burden of proving a negative, 
or that he was not indebted to the United ^States, 
instead of compelling the Government to assume 
the burden rightfully on it of establishing its con¬ 
tentions by affirmative proof. No such po\yer as 
is here contended for ever has been conferred 
upon any official and is entirely inconsistenj: with 
our theory of government.” (Italics our^.) 

I 

This Coiurt further said: 

“The exercise of such arbitrary powei’ well 
might affect and seriously impair the efficiency 
of this branch of the national defense. IndCed, it 
is not disputed that there are a large numqer of 
similar cases now pending. Naval officers hre re¬ 
quired to go to the far ends of the eartli and 
many depend upon the salary attached to their 
office for support of families left behind.” 


The Court further said in this case (669): 

‘‘The first question presented is whether the 
Comptroller General is clothed with authority to 
collect, bv wav of set off aj^ninst the salary due 
an officer of the United States, alleged over-pay¬ 
ments made to that officer. * '* * No statute ex¬ 
pressly conferring- the authority claimed by the 
Comptroller General has been brought to our at¬ 
tention nor have we found anv. Neither is it 
claimed, as we understand the argument, that the 
Comptroller Ueneral has any greater powers in 
this respect than were formerly possessed by the 
Comptroller of the Treasury. The position taken 
is that the determination of the Com})trollcr Gen¬ 
eral as to the alleged over ])ayments was prima 
facie correct, and authorized him, in the exercise 
of a discretion claimed to reside in him, to with¬ 
hold the officer's salary nmtil liquidation was 
made of the amount found due by the Comptrol¬ 
ler Geneml, and that appellee's remedy, if ag¬ 
grieved therebv, is bv wav of suit in the Court of 
Claims.’’ 

The analogy between these cases and the case of 
appellant, in the matter at least of railway mail pay, 
is complete. The mails must be carried; the law so 
commands. It likewise commands, both by Constitu¬ 
tion and statute, that compensation therefor be paid. 
Appropriations for such payments are regularly made 
by Congress. The rate of compensation for carrying 
the mails is fixed by the Government just as is the 
salary of the Naval officer. The efficiency of the rail¬ 
way mail service may be impaired if this compensa¬ 
tion is not paid, just as the efficiency of the naval 
service may be impaired if the salaries of naval offi¬ 
cers are not paid. Compensation for its transporta- 
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tioii services is as necessary to the maintenanc(^ and 
upkeep of a railroad as the salary of a naval offijser is 
necessary to the maintenance of himself and his! fam¬ 
ily. The Comptroller General, the courts say,j may 
not apply as an otfset to the salary due a naval offi¬ 
cer an unadjudicated and undetermined claim if the 
United States against such naval officer, and neither 
may the Comptroller General apply as an offset to 
the just and admitted indebtedness due by the IlTnited 
States to a common carrier by railroad for railway 
mail transportation service, an unadjudicated aiid un¬ 
determined claim of the Interstate Commerce! Com¬ 
mission against such railroad for excess income, nor 
may he compel such railroad to prove a negative by 
forcing it in court to prove that it does not oaIv^o the 
Government, before being permitted to receive the 
moneys admittedly due to it. I 

Just as the Comptroller General was requiijed by 
these decisions to pay the naval officer’s salary and to 
institute a suit in a court of justice to recover the 
alleged claim against such officer, so must the Comp¬ 
troller General be required, in the case of appellant, 
to pay the compensation due appellant for railway 
mail transportation services and, if he has juris¬ 
diction therefor, to institute a suit in a court bf jus¬ 
tice to recover the claim against appellant for alleged 
excess railway operating income. j 

In Liggett S Myers Tobacco Co. v. U. S.^ 21 f U. S. 
215, the plaintiff was engaged in the manufacture and 
sale of tobacco products and the Bureau of Siipplies 
and Accounts for the Navy issued by direction of 
the President an order, under the Act of M^rch 4, 
1917, and the Act of June 15, 1917, directiiig said 
company to furnish specified tobacco products for 
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which provisional prices were named. Compliance 
with this order under the statute was obligatory. The 
Acts of Congress empowered the President in time 
of war to place an order with any person for war 
material as the necessities of the Government might 
require, and made compliance with such order obli¬ 
gatory. The i:)rimary question in this case was 
whether or not the Tobacco Company was entitled not 
simply to the value of the products it delivered at the 
time of delivery but paid at a much later date, but to 
interest on such value up to the time of payment. The 
Court held the Tobacco Company entitled to interest 
so as to produce the equivalent of a full value at the 
time the products were furnished. The important 
question relevant here which was decided by the Coui’t 
appears in the following quotation therefrom (220): 

“Navy order N-4128 did not purport to be an 
offer to purchase; it commanded delivery of spe¬ 
cified merchandise. Plaintiff’’s consent was not 
sought; it was not consulted as to quantity, price, 
time or place of delivery. The Navy relied upon 
the compulsory provisions of the Acts of Con¬ 
gress and commanded compliance with the order. 
These Acts authorized the requisition of plain¬ 
tiff’s property for public use. The President 
was empowered to take immediate possession of 
its plant to i manufacture the tobacco products 
called for. * * * ^ jg ^o be presumed 

that the plant would have been taken if plaintiff 
had refused compliance. The acceptance was not 
the closing of a contract; it was the expression 
of purpose to obey. And the order was a con¬ 
tinuing one and operated to require delivery of 
the specified articles whether then on hand or 
thereafter to be produced. 

“The findings show that plaintiff’s property 
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was taken by eminent domain; and its just com¬ 
pensation includes the additional amount ^inter¬ 
est) clciimed.” j 

I 

Applying this principle here it is shown that appel¬ 
lant does not carry the mails under contract but under 
compulsion of law; it does not agree upon its compen¬ 
sation for its services, but must accept the compen¬ 
sation fixed for it by the Government, and just ks the 
tobacco products of Liggett & Myers were taken by 
the Government under the power of eminent domain 
so the services and facilities of appellant in tint mat¬ 
ter of railway mail transportation have likewis^ been 
taken under this power. To sustain the validity of 
such a ‘‘taking” the Supreme Court in United '^tates 
V, N. F. C. RR, supra, held that under constiti(tional 
principles reasonable compensation must be paid. 
Appellant’s property has been taken by command of 
the law, which command directed that compen^sation 
therefor be paid. The mandate requiring the; pay¬ 
ment of compensation has been ignored and sei\ aside 
by appellee, and thus we have the case of a taking of 
private property, not by due process of law, but by 
the arbitrary act of an administrative officer pf the 
Government. Appellant is told that its clai^i for 
compensation is not disputed or denied, buj: that 
nevertheless appellant must institute legal pijoceed- 
ings to collect its money, and therein prove i;hat it 
does not owe the Government. The acts of appellee 
here complained of appellant submits were ajid are 
wholly arbitrary, no judicial adjudication of th^ claim 
of the Interstate Commerce Commission agaiijst ap¬ 
pellant ever having been made or even attem;^ted to 
be made, and in holding that these acts of appellee 
were authorized by law the lower court conimitted 
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grave error which appellant submits should be cor 
rected. 

C.—Excess income moneys constitute a trust fund in 
which the United States has no beneficial interest, 
and unadjudicated claims therefor by the Inter¬ 
state Commerce Commission may not be set off 
against the direct indebtedness of the United 
States incurred in its behalf. 

Excess income moneys constitute a trust fund in 
which the United States has no beneficial interest, 
and as to which the United States or the Interstate 
Commerce Commission is a trustee. Neither such 
moneys, nor claims therefor, may be set off against 
the direct indebtedness of the United States incurred 
in its own right and behalf, nor may they be applied 
to the payment of the direct indebtedness of the 
United States. 

Excess income moneys arising under Section 15a 
of the Interstate Commerce Act are to be employed, 
and can only be employed, by the Commission in the 
creation of “a general contingent fund” which fund 
can be used for but two purposes—either to mak(‘ 
loans to carriers, or to purchase transportation 
equipment and facilities and lease same to carriers. 

In the memorandum opinion of the court below the 
following (R. 46) referring to Dayton-Goose Creek 
Ry, V, United States, 263 U. S. 456, appears: 

‘‘The Court states that the excess profits ‘may 
properly be appropriated by the Government for 
public uses,^ ” 

The relevancy of this quotation, however, if intended 
to support the claim of right by appellee to pay the 
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indebtedness of the United States out of excess in¬ 
come moneys, is not apparent, because, whatever the 
power of Congress may be to appropriate exc^ess in¬ 
come moneys to such purpose or for any ‘^public 
use,” Congress has not made any such appropria¬ 
tion. The Act of Congress provides that excess in¬ 
come moneys shall be applied only to the two pur¬ 
poses just referred to, and the Supreme Court in the 
Dayton-Goose Creek case dwelt upon these i[ses to 
be made of recapturable income in sustainijig the 
validitv of the law. I 

* I 

Eeferring to recapturable income, the Courit there 
said (484): 

‘‘It is made up of payments for servicd to the 
public in transportation and so it is properly to 
be devoted to creating a fund for helping the 
weaker roads more etfectivelv to discharge their 
public duties. Indirectlv and ultimatelv this 
should benefit the shippers by bringing the weaker 
roads nearer in point of economy and efficiency 
to the stronger roads and thus making jit just 
and possible to reduce the uniform rates.” 

The Court further said (485): j 

I 

i 

“The combination of uniform rates vdth the 
recapture clauses is necessary to the beljter de¬ 
velopment of the country’s interstate transpor¬ 
tation system as Congress has planned it. The 
control of the excess profit due to the level of 
the whole body of rates is the heart of the plan.” 

j 

Earlier in the opinion the Court pointed out I (477): 

I 

“Under Paragraph 10 and subsequent para¬ 
graphs the general railroad revolving fund is to 
be administered by the Commission in jnaking 

I 

I 
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loans to carriers to meet expenditures on capital 
account, to refund maturing securities originally 
issued on capital account, and for buying equip 
ment and facilities and leasing or selling them to 
carriers. ’ ’ 

The Court did i not have before it the question of 
the i^ower of Congress to appropriate excess income 
moneys for any ^‘public use” that Congress might 
desire, and the Court did not pass upon any such 
question. Two objections to the statute were urged: 
the first being, that it would require the shipper to 
pay more than he could constitutionally be compelled 
to pay, and the second being, that it took the prop¬ 
erty of the common carriers in violation of the due 
process clause. 

The reasoning followed' by the Court in over¬ 
ruling the first objection was (480): 

^'He (the shipper) with every other shipper 
similarlv situated in the same section is vitally 
interested in having a system which can do all 
the business offered. If there is congestion he 
suffers with the rest. He may therefore properly 
be required in the rates he pays, to share with 
all other shippers of the same section the burden 
of maintaining an adequate railway capacity to 
do their business.” 

The second objection was disposed of upon the 
theory that by the recapture clause a “reasonable 
return” would not be denied to the railroads and that 
the recaptured excess income would be used as di¬ 
rected by the Act in building up a system of railways 
prepared to handle promptly all the interstate traffic 
of the country. 

Had there been presented to the Court an issue as 
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to the po-wer of Congress to take a part of the ii^come 
of the railroads for the general uses of the Gofs^ern- 
ment there might have been presented in the ojjinion 
of the Court a very different conclusion from thb one 
that was presented. At the very least, it may safely 
be said that a grave constitutional issue would | have 
existed and it is a well settled principle thaj: the 
courts will so construe legislation that all doubts of 
its constitutionality may be avoided. U, S. v. JDela- 
tvare S Hudson Co, (1909) 213 U. S. 366. 

Moneys paid to one for a particular purposej con¬ 
stitute a trust fund in his hands and can be usc^d by 
him only for the purpose specified. This is a gefieral 
and elementary rule of law. I 

A trust may be defined as an obligation arising out 
of a confidence reposed in one to whom the legal 
title to property has been conveyed that he will 
faithfully apply and deal with such property ac^cord- 
ing to the confidence reposed. For the creation of a 
valid trust three circumstances must concur, first, a 
definite subject matter within the disposal of the 
settlor; second, a lawful definite object to which the 
subject matter is to be devoted, and third, clea^^ and 
equivocal words or acts devoting the subject ndatter 
to the object of the trust. Am. S Eng. Encyc. \Lau'. 
2nd Ed., Vol. 28, p. 858, 865. | 

The creation of a trust requires no prescribed 
form of words. It is enough that the trust be | suffi¬ 
ciently expressed and be capable of enforceinent. 
Colton V. Colton^ 127 U. S. 300; Jones v. Byrn^, 149 
Fed. 457, 463; U. 8 . v. Taylor, 104 U. S. 216. j 
The Attorney General in his opinion, supra, adj^sed 
that the moneys arising under Section 15a of the 
Interstate Commerce Act are to be ‘‘held solel^ for 
the purposes therein prescribed.” | 
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In Lihhy v. Hopkins, 104 U. S. 303, it appeared that 
A was indebted to B, both by note secured by mort¬ 
gage and on an open account. He sent B money with 
instructions to credit it on the note. A was shortly 
thereafter adjudged to be bankrupt, and the court 
held that the money sent by A was received by B 
in trust to api)ly it pursuant to instructions, and that, 
having refused to conform to these instructions, li(‘ 
cannot set off against it the account due by A, but 
is liable therefor to A^s assignee in bankruptcy. Here 
there were no specific words creating a trust, but the 
facts showed the existence of a trust. 

In U, S. V. National Bank of Asheville, 73 Fed. 379, 
it appeared that a Postmaster deposited his postal 
funds in a national bank which was not designated as 
a depository of public moneys. He was removed 
from office and there being a shortage in his postal 
fund account with the bank, he deposited a sum of 
money in the bank to make good this shortage, and 
the bank undertook to apply this deposit to the dis¬ 
charge of a debt due it by the Postmaster personally. 
The court held this could not be done, holding the one 
claim could not be set off against the other. 

The Interstate Commerce Commission has alwavs 
treated excess income moneys arising under Section 
15a of the Interstate Commerce Act as constituting a 
“trust fund’’ and has so reported them to Congress 
in all of its Anunal Reports, commencing with its 
38th Annual Report and extending to and including 
its 45th Annual Report dated December 1, 1931, being 
the last one issued. In this last Report the following 
statement is made (90): 

“Contingent fund moneys continue to be held 
in the Treasury of the United States as a trust 


fund for investment in obligations of the United 
States. The present status of the fund is as fol¬ 
lows; 


Payments by carriers of excess in¬ 
come . 

Payments by carriers of interest on 

overdue payments. 

Interest from investments in obliga¬ 
tions of the United States. 

Interest from bank balances. 


$10,681, 


249.90 


38,^37.35 

2,485,bl3.23 

2,062.30 


-!- 

Total credits to the general railroad j 

contingent fund.$13,207,762.78 


^^In addition to the foregoing payments, 


there 


have been pledged under funding agreements 
$1,200,000 of railroad securities, $250,000 jof in¬ 
dustrial bonds, and $29,300 in cash, held l^y the 
Treasurer of the United States and oth^r au¬ 
thorized depositories for safe-keeping suhtect to 
our order, as part security for estimated fexcess 
earnings. 

‘‘The following obligations of the United States 
are held for account of the fund: 


United States Treasury 4 per cent 

bonds of 1944-1954 . 

United States 3-3/8 per cent Trea- 
surv bonds, 1941-1943 . 


$3,63q,000 

I 

9,480',450 


Total face amount 


$13,110 





(Italics ours.) ! 

i 

It thus appears that under established rules tf law 
moneys paid to one for a particular purpose con¬ 
stitute a trust fund in his hands to be used oi^ly for 
the purpose specified. It also appears that jn the 
opinion of the Attorney General, supra, excess ihcome 
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moneys are to be held bv the Commission ^‘solely 
for the purposes’^ specified in Section 15a of the 
Interstate Commerce Act, such holding of them 
clearly establishing their trust character. It also ap¬ 
pears that the Commission, which is charged with 
the administration of Section 15, characterizes the 
moneys thereunder, for the purpose of administra¬ 
tion as a ‘‘trust fund”. It is interesting to note 
that while the bill resulting in the act was in 
Congress the lawmakers recognized that the recap¬ 
ture moneys would constitute a trust fund. Thus 
during the course of the debates on the Transporta¬ 
tion Act, Mr. DeWalt, a member of the House Com¬ 
mittee on Interstate and Foreign Commerce, dis¬ 
tinctly pointed out that the money arising from excess 
earnings was to be paid to the Commission in the 
capacity of a trustee. In a statement on the fioor 
of the House, explaining the proyisions of the bill, on 
February 21, 1920, he said: 

“The contingent fund is to be deyoted to cer¬ 
tain purposes clearly outlined and defined in the 
bill and it nowhere expresses any intent or dec¬ 
laration that any road in any region, nor any 
road in a system as a whole, is to be giyen a 
guarantee ofi either 634 or 6 per cent. All that 
the contingent proyision does say is that it shall 
be raised from the excess earnings of the yarious 
companies and that it shall be paid to the Inter¬ 
state Commerce Commission as a trustee, and 
that that trustee shall pay out the money for the 
improyements and betterments of the yarious 
companies as the need may be and for the pay¬ 
ment of rental for leased lines for transporta¬ 
tion facilities.” 
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And again in the course of the same statement he 
emphasizes that the United States holds the fiind as 
a trustee, as follows: ! 

j 

‘‘It is hereby declared that any carrier jwdiich 
received such an income so in excess of ^ fair 
return shall hold such part of the excess a^ here¬ 
inafter prescribed as trustee for and shajil pay 
it to the United States; and then the bill pro¬ 
vides that the United States when receiving this 
fund from the trustee again becomes a trustee 
and it shall expend the excess which is tjhen a 
contingent fund for the furtherance of the jpublic 
interest in railway transportation either b>| mak¬ 
ing loans to carriers to meet expenditures for 
capital account or to refund maturing seciirities 
originally issued for capital account, etc.j’ 

Congressional Record^ Vol. 59, pp. 3277 an(| 3279. 
On the same day another member of the| same 

House Committee, Mr. Simms, made a Similar 

.1 

declaration. He refers to the excess as going “jto the 
Government to hold in trust as a contingenli fund 
which the Interstate Commerce Commission may 
either loan to railroads or use in the purchase of 
equipment to be leased to railroads, etc.’’ | 

It is thus established that these moneys constitute 
a “trust” for a particular purpose. They certainly 
are not the moneys of the United States whi^h can 
have no beneficial interest in them, nor are they the 
moneys of the Commission, but the Commissioi^ holds 
them for certain particular purposes, to wit, | either 
to lend them to needy carriers, or to purchas<3 with 
them transportation equipment and facilities to be 
leased to such carriers. j 

In the memorandum opinion of Mr. Justice Adkins 
on this subject occurs this statement (R. 47):! 
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‘‘United States v. Louisiana^ 127 U. S. 182, 
seems to be a case where the United States, being 
sned on its personal debt, pleaded by way of set 
olf a claim against Louisiana for money due on 
bonds held bv the United States as trustee for 
Indians. ’ ’ 

An examination of this case by appellant fails to 
disclose its support in any particular of the conclu¬ 
sions reached bv Mr. Justice Adkins. If the case 
has any relevancy at all to the question here under 
consideration, it is in the direction of sustaining the 
contention of appellant. The United States held cer¬ 
tain Indian Trust Bonds issued by the State of 
Louisiana on which there were over-due interest 
coupons. The State of Louisiana brought suit in 
the Court of Claims to recover from the United 
States an alleged indebtedness arising out of the sales 
by the United States of certain lands and swamp 
lands, a certain part of the proceeds of such sales 
being claimed by' the State of Louisiana under the 
particular acts of Congress there involved. Two 
suits were filed bv the State, but later were consoli- 
dated. The United States put in a special plea of set 
off based upon the interest wdiich had accrued on the 
Indian Trust Bonds issued by the State and which 
had not been paid. The Court of Claims sustained the 

contention of the, State that the monevs claimed bv 

^ * 

the State were trust funds both as held bv the United 

•> 

States and as they would be held by the State if paid 
' to the State and therefore ‘‘that the credit given to 
the State in the Treasury Department on its indebted¬ 
ness to the United States for the amount of the cou¬ 
pons on the Indian Trust Bonds vras without author¬ 
ity of law.’’ The Court of Claims, based on this hold- 
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ing, denied the set off claimed by the United States 
and gave judgment in behalf of the State. Th^ Su¬ 
preme Court, holding that the moneys in the hands of 
the United States and claimed by the State werb not 
trust funds, reversed the judgment of the Court of 
Claims. The Court said (192): | 

i 

I 

‘^As to both the 5 per cent fund and the syamp 
land fund we are of opinion that neither of! them 
is of such a character that the debt due to the 
United States bv the State of Louisiana for the 
overdue coupons on the Indian Trust BondSs can 
not be set off against the fund which is i|i the 
hands of the United States.’’ | 

(1) The Right of Set Off. 

Mutual obligations in the same right are pjroper 
subjects of set off but personal debts are set Off to 
each other or may be compensated, the one Ijy the 
other, only when they are of the same personal |char¬ 
acter. This is the general rule. So a trustee cannot 
set oft against trust funds his individual de^aand 
against the grantor of the trust, and, conversely, in 
a suit on an individual claim the defendant wi|l not 
be permitted to assert a claim which he hol^s as 
trustee. j 

Mr. Justice Field laid down the rule of law i]|i this 
regard in Cook County National Bank v, U. /S'[, 107 
U. S. 445, 452, when he said: 

‘‘A trustee cannot set off against the funds 
held by him in that character his individu^ de¬ 
mand against the grantor of the trust. Courts of 
equity and courts of law will not allow su^h an 
application of the funds so long as thej^ are 
affected by any trust. It would open the d^or to 
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all sorts of chicanery and fraud. The fund 
must be relieved from its trust character before 
it can be treated in any other character * * 

•r 


In IVa^ner v. Citizens Bank dc Trust Co., 122 S. W. 
245; 28 L. R. A. (NS) 484, there is an extended dis¬ 
cussion and analysis of cases on this subject. The 
opinion cites (488) the following from 3 Am. <& Eng. 
Enc. Laiv (2d Ed.), page 837, as follows: 

“The proposition that there is no right of 
set-off against a trust deposit, nor any lien for 
the trustee’s personal debts, is axiomatic.” 

In The Zouave, 29 Fed. 296, the Court said (298): 


“To authorize a set-off the debts must be be¬ 
tween the parties in their own right, and must 
be of the same kind or quality, and be clearly 
ascertained or liquidated. They must be certain 
and determinate debts * * * ]jj 

civil law it was necessary that the debt or claim, 
to be compensated, should be certain and deter¬ 
minate, and actually due, and in the same right 
and of the same kind as that on the' other side. ’ ’ 

The foregoing cases follow the rule that in a suit 
on a trust obligation, the trustee will not be permitted 
to set off any claim which he may individually have 
against the plaintiff. The following case illustrates 
the converse, that is, that in a suit on an individual 
claim the defendant will not be permitted to assert 
a claim w'hich he holds as trustee. 

Hunter v. Henning (1918) 259 Penn. 347; 103 Atl. 
61, was a suit by the receiver of an insolvent bank, 
but the case was decided just as if it were brought 
directly by the bank, against the defendant to recover 
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the amount due on a note made by him. There was 
no issue as to the fact of the defendant’s indebtedness 
or as to its amount. The only issue was the| pro¬ 
priety of a set-off attempted by the defendant, ^^here 
were two such attempted set-offs, one by the defen¬ 
dant as executor against the bank, the other b{y the 
defendant as trustee against the bank. The trial I court 
refused both set-offs and entered judgment for ttie full 
amount claimed by the plaintiff. On appeal tj) the 
Superior Court it was held that the set-offs should be 
allowed, but on appeal to the Supreme Court! this 
ruling was reversed and the judgment of the! trial 
court affirmed. In reaching this decision the unan¬ 
imous court of seven judges said (pp. 350-1): I 

i 

“It was no part of the judicial purpose i|i any 
of these cases to abate anything from or qualify 
in any degree what Gibson, C. J., in Stui^rt v. 
The Com., 8 Watts 74, calls ‘a cardinal riiile in 
the interpretation of statutes of set-off, j and 
which he says ‘requires that there be mutuality 
of demand both as regards the quality cjf the 
right and indentity of parties.’ By mutuality in 
quality of right is to be understood mutuality of 
right with respect to the legal remedy provided 
for the enforcement of the several demaiids.| The 
plaintiff here sues the defendant in the letter’s 
own right, on his individual indebtedness. !l^xcept 
as it is available for the defendant to sue th^ bank 
in his own right to recover the bank dei|)osits, 
there is no mutuality in quality of right. I This 
becomes apparent when the purpose of th^ stat¬ 
ute is considered. This, as repeatedly declared, 
is the avoidance of circuity of action. I ‘The 
foundation of set-off, ’ says Mitchell, J., Tn iftibert 
V. Lang, 165 Pa. 439, ‘is the prevention of cir¬ 
cuity of action. It is therefore the general rule 
that cross-demands must be held in the san^e per- 


I 
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sons and in tlie same rights so that actions may 
be maintained thereon each against the other/ 
To be mutual the cross-demand here set up must 
be shown to belong individually to the defendant 
with corresponding right to sue for the same in 
his individual name, otherwise the debts cannot 
be said to be due in the same rights. 

* ****** * 

The oifer of set-olf was a demand due from the 
bank, if in anv event to the defendant, due him 

7 f 7 

only in his representative character as executor 
and as trustee.” 

The decision may be epitomized by this closing 
statement of the court (pp. 353-4): 

‘ ‘ The case turns upon the question of mutuality 
in quality of right with respect to these counter¬ 
claims. The action was against the defendant in 
the latter’s own right, that is to say, for his in¬ 
dividual debt; what he claimed to set otf was a 
demand against his creditor in which he had no 
property right himself, not even the right of 
possession, and for the recovery of which lie could 
sue only, if at all, in a representative character. 
The manifest effect of allowing such a set-off 
would be to enable a debtor to pay a debt of his 
own with money belonging to other people. This 
cannot receive judicial sanction. 

“Our effort has been to show the absence of 
the mutuality the law requires in such cases. If 
we have succeeded, and we think the authorities 
cited support this view, then it must follow that 
the lower court was correct in refusing to allow 
the set-off urged.” 

See also: 

Sawyer v. Hoagy 17 Wall. 610, 622. 

Scammon v. Kimbally Assignee, 92 IT. S. 362, 
367. 


U. S, V. Taylor j 104 U. S. 216. i 

McAllum V. Wing, 31 F. (2d) 940. ' 

Manhattan Life Ins. Co. v. McKoivn, 90, Fed. 

646. I 

Richter v. Hanneman, 119 Fed. 471. | 

Nix V. ElliSy Receiver^ 118 Ga. 345, 346. j 

i 

The opinion in the last case here cited is hj Mr. 
Justice Lamar, who later became an Associate] Jus¬ 
tice of the Supreme Court of the United States^ He 
said: I 

I 

I 

‘‘If at the commencement of the suit eachiparty 
has a cause of action of the same nature against 
the other in his own name, and in the sanfie ca¬ 
pacity, one demand may be set off against the 
other. ‘For if the parties are mutually indebted, 
there are mutual debts.’ ” ! 

! 

A})pellant submits that the statutory authority of 
appellee in certain cases to set off against an in4ebted- 

I 

ness due by the United States a claim of indebtedness 
by the United States is not to be construed as ejnlarg- 
ing the right of set off bevond that authorized!under 
legal and equitable principles, but is to be construed 
as merely designating the proper authority to] make 
a set off otherwise permissible under princij^es of 
legal or equitable set off. I 

In McKnight v. United States^ 98 U. S. 179, ifeb, the 
Court said: i 

“With a few exceptions growing out of Consid¬ 
erations of public policy, the rules of law] which 
apply to the Government and to individuals are 
the same. There is not one la\v for the former 
and another for the latter.” I 
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In Sawyer v. Hoag, 17 Wall. 610, the Court in con¬ 
struing Section 20 of the Act of 1867, said: 

“This section was not intended to enlarge the 
doctrine of set-off, or to enable a party to mahe 
a set-off in cases where the principles of legal or 
equitable set-off did not previously authorize it.” 

In TJ. S, V. Robeson, 9 Peters, 319, 325, the Court said: 

“But a claim for unliquidated damages cannot 
be pleaded by way of a set-off, in an action be¬ 
tween individuals; and the same rule governs in 
an action brought by the government.” 

In TJ, S. V. Buchanan, 8 Howard, 83, 105, the Court 
said: 


“The statute of March 3d, 1797, which allows 
set-offs, has had a very liberal construction by 
this court, extending it to matters even distinct 
from the cause of action, if onlv such as the de- 
fendant is entitled to a credit on, whether equi¬ 
table or legal. * * ^ 

“The object is to settle between the parties 
their mutual accounts or debts. * * * 

“But any wrongs or torts done, and any un¬ 
liquidated damages claimed, have never been per¬ 
mitted as a set-off. * * * 

‘‘This rule prevails when the United States are 
plaintiffs, as well as individuals.” 

Excess income', moneys arising under Section 15a 
constituting a trust fund, as has been demonstrated, 
the demand by the United States or by the Interstate 
Commerce Commission for the payment of such 
moneys is of necessity the demand of a trustee for the 
payment of trust funds and that being true, the trus- 
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tee may not, under the established rules of law as 
quoted, set off the demands for the payment of such 
moneys ag:ainst his individual personal indebt^ness. 

In the memorandum opinion of the court belpw (R. 
47) it is said: j 

‘^Plaintiff also relies upon the rule th^t the 
right of set-off must be mutual, and urges that if 
plaintiff were being sued on the recapturd order 
it could not set-off against that plaintliff its 
transportation earnings; therefore it argues that 
the United States may not exercise that right of 
set-off. 

‘‘Since I reach the conclusion that the 
States is acting in the same capacity with 
to both claims this argument falls. 

“But even if the excess profits are held by the 
United States as a trust fund and not in its gov¬ 
ernmental capacity I do not think the principle 
relied on by plaintiff is applicable.” i 

I 

I 

The reason given by Justice Adkins is stated as 
follows; ! 

j 

“Here plaintiff owes a very large amount to 
the trustee which it refuses to pay ovet. The 
trustee in its individual capacity owes a jsmaller 
sum to plaintiff which it is anxious to paj^^ The 
trustee is charged with a solemn duty t6 collect 
in the trust fund. The cases relied on aij*e cases 
where the trustee was seeking some jiersonal 
advantage which would be inequitable ! against 
others. Here the trustee is merely seeking to 
turn over to the trust fund other moneys in his 
own ‘hands belonging to the debtor of tfie trust 
fund.” j 

! 

The learned Justice has failed to appreciate the 
real basis of the rule that there cannot be set-off be- 
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cause of the lack of mutuality in the claims. The 
authorities which we have relied on to support the 
view that a trustee cannot set-otf against trust funds 
his individual demands against the grantor of the 
trust, or conversely, in a suit on an individual claim 
the defendant will not be permitted to assert a claim 
which he holds as trustee, are not disposed of on the 
ground that the .trustee was seeking some personal 
advantage, but because of the elementary principle 
that mutual obligations in the same right may be 
proper subjects of set-otf, but personal debts are set 
otf to each other or may be compensated the one by 
the other only when they are of the same personal 
character. Appellant submits, upon the argument and 
authorities cited, that this holding of the court below 
is error. 

D.—^Excess income is payable to and recoverable by 
the Interstate Commerce Commission as a body 
corporate having a distinct entity. 

Upon the same principle that to justify setoff, the 
claims must be mutual, that is, of the same personal 
character and between the parties in the same capac¬ 
ity; setoff cannot be made here for the claim of the 
appellant is due by the United States from general 
funds and the alleged claim for excess income is pay¬ 
able to the Interstate Commerce Commission as a 
body corporate having a distinct entity of its own 
and different from the Government of the United 
States. 

The claim for recapture is specifically vested by 
paragraph 6 of Section 15a of the Act in the Inter¬ 
state Commerce Commission. The words of the stat¬ 
ute are that one-half of such excess earnings shall “be 
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recoverable by and paid to the Commission. ’ ’ j It is 
true that in the paragraph introductory to the jrecap- 
ture provisions, namely, the next preceding] para¬ 
graph, paragraph 5, it is provided that the (iarrier 
shall hold one-half of its excess earnings ‘‘as trustee 
for, and shall pay it to, the United States’’; b^t this 
is a mere explanatory preamble to the effective and 
specific provisions of the twelve succeeding | para¬ 
graphs. “The United States” as used in thej para¬ 
graph receives its effective definition from the iprovi¬ 
sion above quoted from paragraph 6, and “the United 
States” is to be understood to mean, pro hac v^e, the 
Interstate Commerce Commission. The sectioi^ must 
be read as a whole, and this is the only interpretation 
which produces a workable and sensible result.' 

The Interstate Commerce Commission is 4 body 
corporate, having a distinct entity of its own, ajid dif¬ 
ferent from “the Government of the United Siates”. 

I 

The Supreme Court has recognized this status. | Thus, 
in the leading case of Texas & Pacific RailDpay v, 
J. C. C. (1896), 162 U. S. 197, 204, the Supreme] Court 
recognized that the Interstate Commerce Commission 
was “a body corporate,” with legal capacity “to be a 
party plaintiff or defendant in the Federal courts”, 
and held that in this capacity it could bring sui: in its 
own corporate name. The same doctrine was subse¬ 
quently recognized in Texas v. I, C, C. (1922), 258 
T^. S. 158, 160, where the question arose in a suit 
against the Commission, and the Supreme Court re¬ 
ferred to the Interstate Commerce Commissicpn and 
the Railway Labor Board as “corporate entities 
created by the United States for governmental pur¬ 
poses.” I 

It is, therefore, clear that the claim for recapture 
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has been vested not in the Government of the United 
States, but in a distinct corporate entity, the Inter¬ 
state Commerce Commission. It follows that on ac¬ 
count of the identity of the parties, as well as on ac¬ 
count of the character of the claim, no jurisdiction 
over claims for recapture exists in the General 
Accounting Office. 

A decision in close analogy with this result is found 
in TJ. S. Ex Eel Skinner S Eddy Corp. v. McCarl, 
(1927) 275 U. S. 1. This was a petition for a writ of 
mandamus to comi:)el this Comptroller General to pass 
upon the relator’s claims. These claims arose under 
certain contracts made with the United States Shi])- 
])ing Board Emergency Fleet Corporation. The 
Comptroller General declined to consider the claims 
and defended the suit on the ground that no jurisdic¬ 
tion over such claims was vested in him, and that he 
had neither the duty nor the power to pass upon them. 
This defense was sustaind by the Supreme Court of 
the District of Columbia, and its decision was affirmed 
first by the Court of Appeals, and later by the 
Supreme Court. The Supreme Court pointed out that 
the Fleet Corporation was a separate corporation, 
liable to suit in the State or Federal courts (p. 6), 
and that at no time have the financial transactions of 
the Fleet Corporation passed through the hands of 
the General Accounting Office (p. 7), and concluded 
that the General Accounting Office had no jurisdiction 
over such claims, but that they were to be determined 
by the proper officers of the Fleet Corporation itself. 
The court said (p. 11): 

‘^For the Fleet Corporation is an entity dis¬ 
tinct from the United States and from any "of its 
departments or boards; and the audit and control 


of its financial transactions is, under the general 
rules of law and the administrative practice, com¬ 
mitted to its own corporate officers except j so far 
as control may be exerted by the Shipping 
Board.” ! 

I 

1 

In the same way, the Interstate Commerce Commis¬ 
sion is a separate corporate entity, which may sue 
or be sued in its own name; at no time have the 
financial transactions of recapture passed throi^gh the 
hands of the General Accounting Office; and tlie con¬ 
trol of these financial transactions is, under tl^e gen¬ 
eral rules of law and the administrative practicp, com¬ 
mitted to the proper officers of the Interstate! Com¬ 
merce Commission itself. This conclusion depends 
upon the fact that recapture has been specifically 
confided to the Commission, and it is not weakened 
by the fact that the general audit of the expefises of 
the Commission has not been confided to it, but is, 
under the 8th paragraph of Sec. 72 of Title 3ljof the 
Code, within the jurisdiction of the General Acfcount- 
ing Office. | 

The mutuality necessary to justify the set ojff here 
protested does not exist first, because the claibas are 
due in different capacities, whether the recaptpre be 
a trust fund held by the United States or the! Inter¬ 
state Commerce Commission, and for the further 
reason, whether a trust fund or not, it is due | to the 
Interstate Commerce Commission as a separate and 
distinct corporate entity from the United Stated which 
is indebted to Appellant. | 


E.—^Appellant having denied any indebtedness to the 
Interstate Conunerce Commission, and having re¬ 
fused to consent that the claim of such indebted¬ 
ness may be set off against its demand, and ap¬ 
pellee not having caused legal proceedings to be 
instituted to collect the claim of the Interstate 
Commerce Commission, the set off of such claim 
against the indebtedness due appellant cannot be 
sustained, even though it might otherwise be 
permissible. 

Section 227, Title 31, U. S. C. A. (p. 146) is man¬ 
datory that in order to justify a set off by the Gov¬ 
ernment of its claim against an indebtedness due by 
the Government, legal proceedings to enforce tlie 
claim of the Government must be instituted and i^ros- 
ecuted with ail reasonable dispatch. The said Code 
Section reads: 

“When any tiiial judgment recovered against 
the United States or other claim dulv allowed bv 
legal authority, shall be presented to the Secre¬ 
tary of the Treasury for payment, and the plain¬ 
tiff or claimant therein shall be indebted to the 
United States in any manner, whether as prin¬ 
cipal or surety it shall be the duty of the Secre¬ 
tary to withhold payment of an amount of such 
judgment or claim equal to the debt thus due to 
the United States; and if such claimant or plain¬ 
tiff assents to such set-off, and discharges his 
judgment or an amount thereof equal to said debt 
or claim, the Secretarv shall execute a discharge 
of the debt due from the plaintiff to the United 
States. But if such plaintiff, or claimant, denies 
his indebtedness to the United States, or refuses 
to consent to the set-off, then the Secretary shall 
withhold payment of such further amount of such 
judgment, or claim, as in his opinion will be suffi- 
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cient to cover all legal charges and c(|sts in 
prosecuting the debt of the United States ijo final 
judgment. And if such debt is not already in 
suit, it shall be the duty of the Secretary tb cause 
legal proceedings to be immediately commenced 
to enforce the same, and to cause the same to be 
prosecuted to final judgment with all reasonable 
disi)atch. And if in such action judgment shall be 
rendered against the United States, or the 
amount recovered for debt and costs shall pe less 
than the amount so withheld as before provided, 
the balance shall then be paid over to suchj plain- 
titf by such Secretary with 6 per centum interest 
thereon for the time it has been withheld from 
the plaintiff.’^ | 

i 

I 

In the motion to dismiss filed by appellee, noj refer¬ 
ence whatever is made to this mandate of tlJe law, 
notwithstanding that the bill of complaint, Sectfon XI 
fS) (R. 11), directly prays that it be compile^ with. 
The letter of appellee to appellant under date bf No¬ 
vember 4, 1931, Exhibit I to the bill of complaint (R. 
40), however, discusses it and states the positjion of 

• appellee as follows: | 

! 

i 

i < =» * * • g apparent how such | provi¬ 

sions of law have any application to the present 
matter. That Act relates to cases in wh^ch an 
amount awarded by judgment of a court oij- other 
legal authority on a claim against the Goveijnment 
• is withheld by the accounting officers beca|use of 

/ a claim of the Government against the claimant 

H which has not been reduced to judgment, whereas 

in the present case it is the Government’s claim 
that has been established by legal authorit[y (the 
Interstate Commerce Commission) and the 
amount being withheld on account thereof is the 
amount otherwise found due by the accounting 
officers.” 
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The memorandum opinion of the court below, curi¬ 
ously enough, omits all reference to the important 
question presented in this caption, and makes no rul¬ 
ing whatever thereon. Appellant submits that the law 
is mandatory that where the Government claims a 
set off, not reduced to Judgment and not in suit, 
against an indebtedness admittedly due by it, and the 
claimant denies the Government’s claim and refuses 
to consent to the set off, suit must be instituted to 
recover the claimed set off in order to Justify a with¬ 
holding of the money Justly and admittedly due by 
the Government. This mandate of the law is not met 
by the Commission’s finding of indebtedness, as sug¬ 
gested in the letter of appellee. The statute is manda¬ 
tory that if the 1‘debt” claimed by the United States 
is not ‘^already in suit” it is the duty of the Secretary 
(now Comptroller General) to cause ‘Gegal proceed¬ 
ings” to be commenced to enforce same and to cause 
such proceedings to be ‘‘prosecuted to final Judg¬ 
ment.” This mandate obviously is not met by a mere 
finding of the Interstate Commerce Commission, and 
if the statute had undertaken to grant to the Com¬ 
mission Judicial'power to render a “Judgment” the 
statute would have been unconstitutional. The right 
of appellant here to a mandator}^ injunction against 
appellee is therefore conclusively established. 

The requirement that the Government bring suit to 
enforce its claim of set off, appellant submits, rests 
upon the constitutional right to “due process of law” 
before private property can be taken and that the 
statute in question is a compliance with this consti¬ 
tutional provision. The Interstate Commerce Com¬ 
mission has made a large claim against appellant for 
alleged excess income, but has brought no suit to en- 
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force its claim nor has appellee done so. Aj^pellant 
is entitled to ‘‘due process of law’’ before it^ prop¬ 
erty may be taken to satisfy this claim. It is Entitled 
to its day in court on the claim and appellee jhas no 
more power than has the Interstate Commercp Com¬ 
mission to take appellant’s property without com- 
l)liance with the constitutional provisions for tjie pro¬ 
tection of private property, and least of all tcj do so 
without complying with the statute here in question. 

A reading of the entire opinion of Attorney general 
Jeremiah S. Black in Claim of Residey as repc^rted in 
Opinions of Attorneys Generaly Vol. 9, page 1&7, will 
be found very illuminating on the question herb being 
considered. This opinion was written July 2|, 1858, 
which was before the enactment of Judicial Code 
Section 227 as found in Title 31, U. S. C. A. iAt the 
time it was written the Secretary of the Treasury had 
no power to set up a counter-claim against |a debt 
admittedlv due bv the Government, but Mr.i Black 
thought there would be no impolicy or danger !in giv¬ 
ing him such power in certain cases. j 

Referring to the case before him he said tl^at the 
claim of the Government Avas “fiercelv contested” 

V I 

and that “It has never been adjudicated in fi^vor of 
the Government,” and that (200): i 

I 

j 

“It is proposed that this complicated en|;angle- 
ment shall be settled in the chamber of an'[execu¬ 
tive officer, without a trial, without judge or jury, 
without examining witnesses, and without hearing 
counsel. j 

“No such jurisdiction is given to the Secjretary 
of the Treasury by any law, and if the Constitu¬ 
tion is not a dead letter Congress cannot Confer 
it. The Fifth Amendment declares thait ‘No 
person shall be deprived of his life, libeijty, or 
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property without due process of law/ This 
means, and has always been held to mean, that 
the right of a citizen to his property, as well as 
his life or liberty, could be taken away only upon 
an open, public, and fair trial before a judicial 
tribunal, according to the forms prescribed by the 
law of the land for the investigation of such 
subjects/^ 

He further said (201): 

am perfectly satisfied that the Secretary of 
the Treasury has no power to stop the payment 
of the money adjudged to Mrs. Reside, however 
well he may be satisfied in his own mind that the 
counter claim is well founded. If he is convinced 
of the indebtedness alleged, he should order a 
suit to be brought, and give the party a fair 
chance to be heard before the regular tribunals 
of the country. I am not aware that such power 
was ever claimed before it was used bv the late 
Secretary in this case; but if it be a practice of 
the Department it ought to be immediately abol¬ 
ished, for it is unjust, unlawful, and unconstitu¬ 
tional/^ (Italics ours) 

In IJ. S. V. LaGrange Grocery Co., 31 F. (2d) 297, 
the statute creating and prescribing the duties of the 
General Accounting Office are reviewed and referring 
to the Code Section here involved the Court said 
(298): 

‘ ‘ The duty to have suit filed was, under Section 
227, on the ! Secretary; but by Section 93 such 
duty is now on the Comptroller General. All the 
functions of the Secretary under Section 227 are 
now vested in the General Accounting Office.’’ 

To the same effect is Shinner S Eddy Corp. vs. 
McCarl, 275 XT. S. 1, 4. 


In U. S. V. Ennisf 13^ Fed. 133, 134, the Court in re- 
ferrins: to the said Code Section used this laniuag’e: 


‘‘The Act does not create a lien in favo| of the 
Government. It does not pur|)ort to do [so. It 
merely prescribes the procedure for enforting a 
set off. It imposes upon the Secretary i of the 
Treasury the dutv of deducing from the claim of 
a creditor of the government any counterclaim of 
the government, and if the creditor ivill iwt con¬ 
sent to such set-offy then the Secretary\ is re¬ 
quired to cause legal proceedings to com¬ 
menced, to the end that the comiterclaim ijnay be 
put into judgment and judicially enforced.” 
(Italics ours.) I 


That appellants claim is one “duly allowed by legal 
authority’’ and therefore coming within the jprovi¬ 
sions of the Code Section here involved canhot be 
open to question. According to the averments jin the 
bill of complaint the services, for the renditjon of 
which the claim is made, have been performed!; bills 
and vouchers therefor have been presented |n ac¬ 
cordance wnth the regulations of the Government, and 
there has been no denial of the liability of the Ii^nited 
States therefor. No denial of liability therejfor is 
intimated or suggested in any of the letters of appel¬ 
lee attached as Exhibits to the bill of complaint. 
These letters all show that payment to appellai|t has 
been denied upon the sole and only ground that Appel¬ 
lant is due excess income money to the Intertlate 
Commerce Commission. ! 

The claim of set off is in itself an acknowledgment 
of the justice of appellant’s claim, for otherwise the 
claim of set off would be irrelevant. See 34 CycL 759. 

The motion to dismiss admits the liability o'fP the 
Government for appellant’s demand. See; I 


National Remedy Co. v. Hyde, 50 F. (2d) 1066. 

Maiatico v. Mortgage Security Co., 32 F. (2d) 
412. 

Angler et al v. Anaconda Wire At Cable Co., 
48 F. (2d) 614. 

Gerber v. Schofield, 43 F. (2d) 225. 

Under these several circumstances it is clear that 
appellant's claim comes within the rule of a “claim 
duly allowed by legal authority”. 

In U. & V. N. Y. C. d St. L. RR., 32 F. (2d) 887, 
890, compensation for carrying the mails, as in appel¬ 
lant’s case, was involved and the ruling made is di¬ 
rectly applicable to appellant's case, to wit: 


“No question has ever been made as to the 
Vcilidity of appellee’s claim. It was stipulated 
that it was due for services which appellee per¬ 
formed under its contract with the government. 
It became due, presumably, nothing to the con¬ 
trary appearing, at the conclusion of those ser¬ 
vices. Pavment was then refused solelv because 

to to 

of a debt which the government claimed was due 
to it on account of over-charges made more than 
four years before. The result is that the appellee 
has been deprived of the use of its money since 
June 30, 1924, because of an unauthorized attem|)t 
of the Government to assert a set-off au'ainst its 
claim. The reasonable inference from these facts, 
in view of familiar departmental rules, is that tlie 
claim was ^duly alloived by legal authority^ at 
that time.” (Italics ours.) 

F.—^The court below had complete jurisdiction to grant 

the relief prayed. 

The Court below had complete jurisdiction to grant 
the relief prayed by appellant, and in refusing juris¬ 
diction on the ground that appellant had a plain, ade- 
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quate and complete remedy in other courts comijnitted 
error. The Court below likewise erred i^ as¬ 
suming the validity of the recapture order of the In¬ 
terstate Coihmerce Commission, and in failing tq hold 
that appellant’s suit was not one against the Ignited 
States. 

Ground 3 of the motion to dismiss (R. 41) is: 

‘‘That plaintitf has a plain and adequate rem¬ 
edy at law, either I 

(a) To resort to a three judge court in an at¬ 

tempt to set aside the order of the Interstate 
Commerce Commission, or I 

(b) To resort to the Court of Claims to rcicover 

judgment for the amount alleged to be dlie on 
account of transportation service.” j 

I 

Just why appellee denominates a proceeding |)efore 
a three judge court to set aside an order of the inter¬ 
state Commerce Commission as a “remedy at I law” 
is unknown to appellant. Such a proceeding ^s one 
in equity, and in A. C. L. R. R. v, 1. C. C., 194 Fed. 
449, 452, it is referred to as “a plenary shit in 
equity.” The memorandum opinion of the lower|court 
does not fall into the error of expressly desigi^ating 
such a proceeding as affording a “remedy at jlaw,” 
but its refusal to take jurisdiction of appellant’^ case 
on the ground that appellant has a “complete remedy 
in other courts” (R. 43) either by a suit before a| three 
judge court to set aside the order of the Commission, 
or by a suit in the Court of Claims to recover for its 
transportation earnings being withheld, is equally not 
understandable. | 

Appellant filed its complaint in a court of Equity 
and prayed for equitable relief, and even thoiigh it 
might be true that some other court of equity | could 
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grant relief, that!fact would constitute no reason why 
the court of equity in which the complaint is filed 
should not take jurisdiction and grant relief. 

In 21 Corpus Juris, 134, Paragraph 117, it is said: 

‘‘It is a well settled rule that a Court of Equity 
which has obtained jurisdiction of a controversy 
on any ground, or for any purpose, will retain 
such jurisdiction for the purpose of administer¬ 
ing complete relief. * * * ’’ 

In Camp v. Boyd, 229 U. S. 530, 551, 552, the Court 
said : 


“A court of equity ought to do justice complete¬ 
ly, and not by halves. * * * 

“One of the duties of such a court is to pre¬ 
vent a multiplicity of suits, and to this end a 
court of equity, if obliged to take cognizance 
of a cause for any purpose, will ordinarily retain 
it for all purposes, even though this requires it to 
determine purely legal rights that otherwise 
would not be within the range of its authoritv.’’ 

To the same effect is McGoivan v. Parish, 237 U. S. 

285. 


(1) The Court of Claims. 

Appellant alleged in its bill of complaint (Para¬ 
graph X) (R. 9)'as one of the grounds upon which it 
sought equitable relief, that: 

“to secure collection from time to time of the 
amounts due to it for transportation service ren¬ 
dered the Government by action in law in the 
Court of Claims, or otherwise, would result in a 
multiplicity of suits, expensive proceedings, and 
delay in the payment of funds immediately and 
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I 

I 


justly due plaintiff for which due and proper ap¬ 
propriation had been made by Congress;”! 

The avoidance of a multiplicity of suits is universal¬ 
ly recognized as a ground for equitable relief. The al¬ 
legations of fact in the bill of complaint, admilited as 
true by the motion to dismiss, conclusively shojv that 
if appellant is forced into the Court of Claims it 
must go there continuously and repeatedly in! order 
to secure its compensation. In denying to ap|)ellant 
relief on this ground the lower court, withoTjit any 
apparent authority, in the opinion of appellaht, en¬ 
tered the field of prophecy (R. 45) to say: j 

I 

I 

‘‘I do not think there is any probability of a 
multiplicity of actions in the Court of Claiifas. If 
plaintiff should bring suit for the amouiit now 
due on the transportation claim, and the [United 
States should by way of setoff plead the amount 
due under the recapture order, the decision on 
that plea—whether for or against plaintiff— 
would be final, and there would be no need! to sue 
for transportation services to be rendered here¬ 
after.” (Italics ours.) I 


Contrary to the prophecy here indulged in 


by the 


lower court, it is said in 21 Corpus Juris 50, 51[ Para¬ 
graph 27: I 


‘‘A remedy at law cannot be adequate if its 
adequacy depends upon the will of the opposing 
party, or if the party interested must appeal to 
the discretion of some other person or body.” 

I 

Should appellant bring suit in the Court of | Claims 
to recover its compensation it would be to recover an 
amount now admittedly due to it, and with no assur- 


1 
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ance whatever that any set off of the claim of the 
Interstate Commerce Commission for excess income 
would be filed. It would be discretionary with the 
Government as to whether or not a set off would be 
filed, and the result might well be that after appellant 
obtained its judgment in the Court of Claims it would 
be in exactly the same need for equitable relief as 
now exists. This would be so because the opening 
lines of Section 227, page 146, of Title 31 U. S. C. A., 
which grants to appellee the only authority he has to 
make a set off, are as follows: 

‘‘When any final judgment recovered against 
the United States or other claim duly allowed by 
legal authority, shall be presented, etc.’’ the set 
off mav be made. 

It follows that if no set off was filed, appellee under 
the Code provision as just quoted could refuse pay¬ 
ment of the judgnient secured by appellant upon ex¬ 
actly the same ground upon which he now refuses to 
pay the just claim of appellant as it is now presented. 
A far more serious question, however, exists, and that 
is as to the power or jurisdiction of the Court of 
Claims to pass upon the set off, if filed, and to grant 
appellant the complete and adequate relief to which 
it is entitled. 

In the memorandum opinion of the court below (K. 
44) it is said that the Court of Claims “does have juris¬ 
diction of plaintiff’s claim for transportation services 
and does have jurisdiction of ordinary claims of set 
off. ’ ’ Just what is here meant by the word ‘ ‘ ordinary ’ ’ 
appellant does not know, but appellant submits that 
the Court of Claims is utterly without jurisdiction to 
set aside, annul or enjoin the enforcement of an order 


71 


of the Interstate Commerce Commission. Jui[isdic- 
tion for these purposes vests alone in a staliutory 
court of three judges, Title 28 U. S. C. A. S^c. 47. 
Therefore, if the United States through the Inteptate 
Commerce Commission, or anv other administk-ative 
department, should attempt to set off a claim fhr ex¬ 
cess income against appellant’s suit in the Co^rt of 
Claims to recover its compensation, the Coiirt of 

I 

Claims could not pass upon the issue raised hy ap¬ 
pellant’s reply to the set off as set forth in its jbill of 
complaint herein, and thus appellant would be denied 
the adequate and complete relief to which it Js en- 
titled. j 

In 21 Corpus Juris 54, Paragraph 32, it is s|iid: 


‘‘Where a legal remedy is available but Iwould 
afford only a partial protection of plaintirf’s en¬ 
tire right, or would not entirely adjust the 'rights 
of the parties, such remedy is incomplete a[nd in¬ 
adequate and for that reason equity will j inter¬ 
pose. 




There exists a wealth of authorities in support of 
the proposition here announced. | 

In Cruickshank v. Bidivelly 176 U. S. 73, 81, the 
holding of the Court is immediately and directly ap¬ 
plicable here, to wit: I 

I 

“Inadequacy of remedy at law exists wh^re the 
case demands preventive relief, as, for instance, 
the prevention of multiplicity of suits.” i 

i 

Section 384 of Title 28 U. S. C. A. reads: | 

( 

I 

“Suits in equity shall not be sustained in any 
court of the United States in any case where a 


plain, adequate, and complete remedy may be had 
at law.’^ 

The limitation upon suits in equity here stated is 
but a statement i of the general principle defining the 
test of equitable jurisdiction existing at the time of 
the adoption of! the Judicial Code, as is shown in 
OelricJis v. Spam, 15 Wall. 211, where Mr. Justice 
Swayne said (228): 

‘‘The 16th Section of the Judiciary Act of 1789 
provides ‘that suits in equity shall not be sus¬ 
tained in any case where plain, adequate, and 
complete remedy can be had at law;^ but this is 
merely declaratory of the pre-existing rule, and 
does not apply where the remedy is not ‘plain, 
adequate, and complete;’ or, in other words, 
‘where it is not as practical and efficient to the 
ends of justice and to its prompt administration, 
as the remedy in equity.’ ” 

It is elementary that the jurisdiction in equity at¬ 
taches unless the legal remedy both in respect to 
the final relief and the mode of attaining it is as effi¬ 
cient as the remedy which equity would confer under 
the same circumstances. Kilbourn v. Sunderland, 130 
U. S. 505. 

In Boyce v. Grundy, 3 Peters, 210, the Court in de¬ 
fining the meaning of a plain and adequate remedy, 
said (215): 

“It is not enough that there is a remedy at 
law; it must be plain and adequate, or in other 
words, as practical and as efficient to the ends of 
justice and its prompt administration, as the 
remedy in equity.” 


In Walla Walla v. Walla Walla Water Ch.y 172 
U. S., 1, 12, it is said: j 

I 

‘ ‘ This court has repeatedly declared in | affirm¬ 
ance of the generally accepted propositic^n that 
the remedy at law, in order to exclude a (Concur¬ 
rent remedy at equity, must be as complete, as 
practical and as efficient to the ends of justjce and 
its prompt administration, as the rem(Cdy in 
equity. Boyce’s Executors v. Grundy^ 3 P^t. 210, 
215; Insurance Co. v. Bailey, 13 Wall. 61 p, 621; 
Kilhourn v. Sunderland, 130 U. S. 505, 514: Tyler 
V. Savage, 143 U. S. 79, 95.’’ j 

j 

Wofford Oil Co. v. Smith, 263 Fed. 396, iiivolved 
facts analogous to those in appellant’s case, and the 
Court after referring to the doubtful remedy!at law 
under the authority of the Act there involved, said 
(404): ' I 

I 

I 

“But if respect be given to the colorajble au¬ 
thority of the Act, payment and protest j would 
have to be made in case of each tagging and pay¬ 
ment, and separate suit would have I to be 
brought in case of each transaction in| motor 
fuels. Would this be an adequate remed^f? We 
do not think so; and if the plaintiff pursued 
such course, a multiplicity of lawsuits! would 
ensue. ’ ’ j 

A not infrequent application of the principle here 
contended for has been in proceedings for injunction 
to avoid the collection of taxes where the defense has 
been made that there is a plain, adequate ren^edy at 
law under State statute to recover taxes improperly 

paid. See: ! 

i 

Bank of Kentucky v. Stone, 88 Fed. 383|. 

U. S. V. Board of County Commissio'hers of 
Osage County, Okla., 251 U. S. 128, ! 
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Finally, in the matter of sending appellant to the 
Court of Claims, as the lower court directed, it has 
been shown: 

(1) That appellant’s claim against the Government 
being undisputed' and undenied, appellant would be 
called upon in the Court of Claims to prove a negative, 

(2) That appellant’s rights would be subject to the 
discretion of the Government as to whether or not it 
would file a set off, and 

(3) That the issues raised by a plea of set off, set¬ 
ting up the claim of the Interstate Commerce Com¬ 
mission for excess income, should one be filed, could 
not be passed upon by the Court of Claims for lack 
of jurisdiction. 

It remains to point out that if appellant brought 
suit in the Court of Claims it would, under McElrath 
V. U. S.f 102 U. S. 426, abandon its rights to a jury 
trial under the Seventh Amendment to the Constitu¬ 
tion, and, considering the allegations of the bill of com¬ 
plaint and the relief sought, it was beyond the power 
of the lower court to force appellant to such an aban¬ 
donment. 

(2) Appellant’s Suit Not One Against United States. 

The Fifth assignment of error made by appellant 
(R. 49) is that the Court erred “(a) In failing and 
^ refusing to hold that the suit of plaintiff is not a suit 
against the United States”, and 

“ (b) In holding that the relief sought against de¬ 
fendant as an individual can be had by a suit against 
the United States in some other court.” 

Appellee in his motion to dismiss (R. 41) alleged 
that the “suit isi one against the United States and 
said bill of complaint fails to show on its face 


that the consent of the United States to be| sued 
was obtained/’ and that ‘‘The United Stated is a 
necessary and indispensable party defendant/’j The 
memorandum opinion of the lower court makes 40 ref¬ 
erence to these grounds set up in support of tlie mo¬ 
tion to dismiss. They are neither directly sus 
nor overruled. Appellant submits that the 
should have directly overruled them, and if thit had 
been done the Court would have had the correct con¬ 
ception of the case before it, to wit, a case against an 
administrative officer of the Government to restrain 
him from a further refusal to perform his plain ad¬ 
ministrative duty, and from exceeding his lawful au¬ 
thority. ! 

The case presented by appellant was not one against 
the United States, nor did appellant therein se^k any 
relief against the United States. The holding of the 
lower court, therefore, that appellant could secure 
the relief to 'which it is entitled by an independent 
proceeding against the United States was in effect a 
holding that the only relief to which appellant was en¬ 
titled was relief against the United States, an<^ that 
it was not entitled to relief against an administrative 
officer of the Government for failure to perforba his 
duty. The further indirect, if not direct, effect c|f this 
holding was to sustain the contention of appelleb that 
the proceeding was one against the United State$, and 
such holding, appellant submits, 'was error. j 

Appellant does not deem it necessary to submit any 
extended argument to show that its suit was npt one 
against the United States, nor to demonstrate that the 
United States was not a necessary party thereto. 
Appellant will content itself with citing a few (j)f the 
many cases which support its position in thebe re¬ 
gards. j 


tained 
i Court 



In McCarly Comptroller General, v. Pence, 18 F. 
(2d) 809, it appears that the Comptroller General set 
up as a defense (810): 

‘‘First, that the United States is the real party 
in interest, and is a necessary and indispensable 
party in this case; 

“Second, that the plaintiff has an adequate 
remedy at law in the Court of Claims and that 
there is no equity in his bill of complaint.’’ 

The Court denied this defense, holding that the points 
raised by the Comptroller General had been repeatedly 
denied by the previous rulings of the Court. 

Attention is specifically directed to the opinion of 
Associate Justice Hughes now Chief Justice in Phila¬ 
delphia Co. V. Stimson, 223 U. S. 605, 619, which in 
part is as follows: 

“If the conduct of the defendant constitutes an 
unwarrantable interference with property of the 
complainant, its resort to equity for protection is 
not to be defeated upon the ground that the suit 
is one against the United States. The exemption 
of the United States from suit does not protect its 
officers from personal liability to persons whose 
rights of property they have wron^ully invaded. 
Little V. Barreme, 2 Cranch, 170; United States 
V. Lee, 106 U. S. 196, 221; Belknap v. Schild, 161 
U. S. 10, 18; Tindal v. Wesley, 167 U. S. 204; 
Scranton v. Wheeler, 179 U. S. 141, 152. And in 
case of an injury threatened by his illegal action, 
the officer cannot claim immunity from injunction 
process. The principle has frequently been ap¬ 
plied with respect to State officers seeking to en¬ 
force unconstitutional enactments. Osborn v. 
Bank of United States, 9 Wheat. 738, 843, 868; 
Davis V. Gray, 16 Wall. 203; Pennoyer v. MeCon- 
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naughy, 140 U. S. 1,10; Scott v. Donald, 1^5 U. S. 
107, 112; Smyth v. Ames, 169 U. S. 466; E>j: Parte 
Young, 209 U. S. 123, 159, 160; Ludwig v.j West¬ 
ern Union Telegraph Co., 216 U. S. 146 ;i Hern¬ 
don V. C. R. 1. & P. Ry. Co., 218 U. S. 135; 155; 
Hopkins v. Clemson College, 221 U. S. 636, 643- 
645. And it is equally applicable to a I'ederal 
officer acting in excess of his authority or under 
an authority not validly conferred. Nc»ble v. 
Union River Logging R. R. Co., 147 U. S. 165, 
171, 172; School of Magnetic Healing v. McAn- 
nulty, 187 U. S. 94. 

‘‘The complainant did not ask the court to 
interfere with the official discretion of the! Secre¬ 
tary of War, but challenged his authority! to do 
the things of which complaint was made^ The 
suit rests upon the charge of abuse of power, 
and its merits must be determined accordingly; 
it is not a suit against the United States.’1 

j 

Attention is also directed to the opinion of I^istrict 
Judge Clayton in Smith v. Jackson, 241 Fed. 747, 763: 

I 

“It is hardly necessary to add that th^ pro¬ 
ceeding here is not an action against the pTnited 
States, but is an action to compel an official of 
the United States to do his plain ministerij^l duty 
under the laws of the United States.’’ ! 

I 

I 

The opinion here, later affirmed in its entiijety in 
246 U. S. 388, refers to and distinguishes the (jase of 
Louisiana v. McAdoo, 234 U. S. 627, Goldberg v. 
Daniels, 231 U. S. 218, and Oregon v. Hitchcodk, 202 
U. S. 60, cases relied upon by Counsel for the De¬ 
fendant in the court below. j 

Attention is also called to the following case^: 

I 

Loisell, U. S, Marshal, v. Mortimer, 2l\ Fed. 

882 . i 
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Ballinger v. Frost, 216 U. S. 240, 249. 

Lane v. Watts, 234 U. S. 525. 

Payne v. Cent. Pacific By. Co., 255 U. S. 228. 

Scranton v. Wheeler, 179 U. S. 141. 

State of Colorado v. Toll, Superintendent of the 
Rocky Mountain National Park, 268 U. S. 
228. 

Noble V. Union River Logging R. R., 147 U. S. 

165. 

School of Magnetic Healing v. McAnmdty, 187 
U. S. 94. 

Belknap v. Schild, 161 U. S. 10. 

National Remedy Co. v. Hyde, Secty. of Agri¬ 
culture, 50 F. (2d) 1066. 

(3) Remedy by Suit in Three Judge Court. 

In connection with the question here under discus¬ 
sion, consideration will now be given to the specific 
holding (R. 43) of the lower court as set forth in the 
memorandum opinion in the matter of a suit to annul 
the recapture order, to wit: 

‘‘1. Plaintiff has a plain, adequate and com¬ 
plete remedy in other courts. 

Clearly plaintiff may pursue two remedies in 
other courts. It may follow the course adopted 
by the 0^Fallon Railroad and bring suit in a 
statutory court composed of three Judges to set 
aside the recapture order. See St. Louis d 
O'Fallon Ry. Co. v. United States, 279 U. S. 461, 
reversing 22 F. (2d) 980. The order in this case 
is in the same form as the one there involved 
which was ordered set aside by the Supreme 
Court. * * 

Appellant submits that granting for the purpose of 
the argument appellant could bring suit in a statutory 
court composed of three Judges to set aside the re¬ 
capture order, such a suit would not and could not 


bring to appellant the immediate relief now j)rayed 
and to which it is clearly entitled. Appellant conjiplains 
of the Comptroller General of the United Statesj whose 
jurisdiction, power and authority are wholly separate 
and distinct from those of the Interstate Coiimerce 
Commission and it is relief against his acts, a^id not 
the acts of the Interstate Commerce Commissiofu, that 
appellant seeks. | 

Appellant is seeking preventive and limmedifite re¬ 
lief and that cannot be secured by a suit brought be¬ 
fore a statutory court of three Judges to anijiul the 
order of the Interstate Commerce Commission. jGrant- 
ing, as stated, that appellant could eventually j secure 
from a statutory court of three Judges an injunction 
restraining the Commission from enforcing its so- 
called order for excess income, such injunction alone 
and without a further proceeding against appellee 
would not certainly and necessarily cause the j'elease 
by appellee of appellant’s money, and it is the j imme¬ 
diate release of this money by appellee for wh|ch ap¬ 
pellant prays and which is necessary to enable ap¬ 
pellant to continue its services to the Government. 

Appellant is here confronted with an emergenucy 
situation; it is being daily compelled to perfojrm an 
expensive services and services for the United States, 
for which it is being denied any and all compensation. 
Such compensation is being denied by appelle(3 upon 
the sole ground that the Interstate Commerce Com¬ 
mission has a claim against appellant for excbss in¬ 
come. Appellee has no jurisdiction to adjust this 
claim, and it is one which the Commission has pot yet 
shown sufficient confidence in to institute a iuit to 
‘‘recover” it—the only remedy it has for its enforce¬ 
ment. No statute makes the claim prima facie true. 


so 


The acts of appellee complained of are purely arbi¬ 
trary and without a semblance of authority and oper¬ 
ate to take appellant’s property without giving appel¬ 
lant its dav in court and without a trace of ^‘due 
process of law.” ' It is these acts of which appellant 
complains and the remedy sought by appellant against 
them was and is within the complete power of the 
lower court to grant. The refusal of that court to 
grant it, upon the ground that it was without jurisdic¬ 
tion, was and is manifest error. 

Despite the foregoing concession made for the sake 
of the argument, that appellant might eventually ob¬ 
tain the relief to which it is entitled through a suit 
before a statutory court of three Judges to set aside 
the recapture order of the Commission, and aside from 
the question raised that such relief would not be im¬ 
mediate, and aside from the fact that the court below 
had complete jurisdiction to grant the relief prayed, 
it remains to point out that a question exists as to 
whether or not appellant could obtain any relief by a 
suit brought in a statutory three judge court to set 
aside the recapture order of the Commission. The 
0^Fallon Case, 279 U. S. 461, cited by the lower court, 
by no means settles that question in the affirmative. 
The memorandum opinion of the lower court is in 
error in the statement that (R. 44): 

“The order in this case is in the same form 
as the one there (O’Fallon Case) involved, which 
was ordered set aside by the Supreme Court.” 

A reference to the 0^Fallon Case as reported in 22 
F. (2d) 980, 982 'and 983 shows that the order of the 
Commission there involved, after directing the car¬ 
rier to transmit to the Secretary of the Commission 


one-half of the ascertained excess income, fui^ther di- 
rected as follows; | 

‘‘It is further ordered that the remaining one- 
half of such net railway operating income be 
placed in a reserve fund as required Para¬ 
graph (6) of said Section, as aforesaid, y 

No such requirement as this appears in the ofrder of 
the Commission directed to appellant, as will jbe seen 
by an examination of said order attached as ^Exhibit 
D (R. 27) to appellant’s bill of complaint. Th^ order 
in appellant’s case, as there appears, is solely and 
only an order for the payment of money, ai^d con¬ 
tains no semblance of an accounting* order as did the 
order in the 0^Fallon Case. 1 

In the 0^Fallon Case, 279 U. S. 461, 482, thd Court 
called attention to the several statutes conferring 
jurisdiction on the courts to review orders of the In¬ 
terstate Commerce Commission, to wit, jurisdicf:ion to 
review “interlocutory and final judgments afid de¬ 
crees and suits to enforce, suspend or set aside or¬ 
ders of the Interstate Commerce Commission,' other 
than for the payment of money. ’ ’ The jurisdiction of 
the Commerce Court was reported as follows: i 


“First, All cases for the enforcement otherwise 
than by adjudication and collection of a forfeiture 
or penalty or by infliction of criminal punisliment, 
of anv order of the Interstate Commerce Com- 
mission other than for the payment of money. 

“Second, Cases brought to enjoin, set aside, 
annul or suspend in whole or in part any jorder 
of the Interstate Commerce Commission. 
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The Court then said: 

“Paragraph 4, Section 238, applies to all those 
causes formerly cognizable by the Commerce 
Court and re viewable here. The words ‘other 
than for the payment of money’ were taken from 
Clause P^irst^ Act of 1910, above quoted, and, as 
there, they delimit the trial court’s jurisdiction. 
They do not inhibit review here of any cause for¬ 
merly cognizable by the Commerce Court. More¬ 
over, the order under consideration was not mere- 
lij for payment of money; and the proceeding be¬ 
low was to set aside, not to enforce it.” (Italics 
ours) 

The order of the Commission in the 0^Fallon Case 
being more than an order for “the payment of 
money”, and being in part an accounting order, and 
serious and severe penalties being imposed by the 
Interstate Commerce Act for violations of an account¬ 
ing order, the jurisdiction of the courts to set aside 
that order on thcit ground alone was clear. No such 
ground existing in the case of appellant, a question 
must exist as to whether or not the courts will take 
jurisdiction of a suit brought to set aside a so-called 
order of the Commission directed solely to the pay¬ 
ment of money and containing no accounting require¬ 
ment. 

The Interstate Commerce Act, as has been shown, 
prohibits the Commission from making an order “for 
the payment of money” other than in the case of rep¬ 
arations, and it therefore follows that an attempted 
order “to pay money” in a recapture case is a mere 
nullity and if so may equitable relief be had against it ? 
The Commission issues many so-called “orders” not 
covered by the jurisdictional statute, such as “or¬ 
ders” directing under Section 19a of the Act that 
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the values of railroad properties are certain amcjunts. 
One of this class of ^‘orders” came before the Su- 

I 

preme Court in U. S. v. Los Angeles R. R., 273 \U. S. 
299, and was held not to be an ‘‘order”. Mr. Justice 
Brandeis said (309): j 

i 

1 

“The final report of value, like the teniative 
report, is called an order. But there are paany 
orders of the Commission which are not judi^cially 
reviewable under the provision now incorpdrated 
in the Urgent Deficiencies Act.” j 

He further said (310): i 


“This so-called order is merelv the formhl rec- 

v I 

ord of concliusions reached after a study of data 
collected in the course of extensive research con- 

I 

ducted by the Commission through its emplpyees. 
It is the exercise solelv of a function of iiivesti- 

V J 

gation. ^ ’ 

^ I 


In 282 U. S. 522, U. S. et al. v. A. B. <& C. R, R., the 
Court held that a mere administrative finding lay the 
Commission is not an “order” and therefore is not 

I 

reviewable by a three Judge court. The usurpation 
by appellee of authority to recognize and give affirma¬ 
tive eifect to an unlawful “order”, directly woijks the 
injury against which appellant is here seeking j relief. 

Appellant, without undertaking to determine the 
question of jurisdiction of the courts in this ihatter, 
submits the existence of the question as an ad(^itional 
reason justifying its resort to the Smpreme Cpurt of 
the District of Columbia for the relief there j^rayed, 
which relief did not involve an adjudication of jthe is¬ 
sues between appellant and the Commission |as re¬ 
ferred to in the bill of complaint. ! 
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(4) iThe Assumption of Validity of the Recapture 

Order. 

Appellant submits that the fundamental error of 
the lower court in respect to these several matters 
and which largely induced, if not directlv caused, the 
several errors herein specifically complained of, was 
the following holding of the lower court (R. 43) as 
showTi in the memorandum opinion, to wit: 

‘‘Plaintiff asserts that the recapture order of 
the Commission is illegal and void, and that 
upon a proper accounting plaintiff did not earn 
anv excess income during the vears involved. 
Plaintiff adds that it does not in this proceeding 
undertake to contest said order (Bill of Com¬ 
plaint, par. VIII). For the purposes of this 
case therefore I think I must assume the validity 
of the recapture order.’’ 

Appellant submits that the assumption here in¬ 
dulged by the Court w’as obvious error. 

A reference to the bill of complaint wfill show the 
following allegations (R. 6) in Paragraph VIII: 

“Plaintiff has at all times insisted before said 
Commission, and now avers, that the said al¬ 
leged order of the Commission was issued with¬ 
out lawful authority, and that the same was and 
is, in all respects, illegal, void and of no effect 
as against plaintiff; that upon a proper account¬ 
ing plaintiff did not earn any excess income for 
either of the years stated, recoverable by the 
Interstate Commerce Commission under the terms 
of said act, and that plaintiff was not, has not 
been, and is not in any respect, indebted to the 
Interstate Commerce Commission or the United 
States in any sums whatever for excess income 
in the years stated, and that no amount is law- 


fully due to or recoverable by the Intetrstate 
Commerce Commission or by the United States 
under the terms of the said Act. But fc^r the 
reason that the issues between it and the p[nter- 
state Commerce Commission in these regards 
are not relevant or material to the comiplaint 
here made plaintiff does not in this proceeding 
undertake to contest said order or to litigate the 
question involved therein, expressly reskrving 
the same for adjudication in a proper proceeding 
and in a proper jurisdiction.^' (Italics oui]s.) 

The lower court erroneously concluded, as apijellant 
submits, that the issue between the Commission and 
appellant was purely one of accounting, the i^emo- 
randum opinion (R. 45) saying: | 

j 

‘‘It is apparent that in disputing the validity 
of the recapture order plaintiff will raise | many 
complicated questions of accounting. I think I 
may safely say—^without in the least underesti¬ 
mating the value of the right of trial by ;^ury— 
that the Court of Claims is better equipped to 
decide such a question than is a commojri law 
court. I 

Appellant’s allegations went far beyond any| ques¬ 
tion of mere accounting, and alleged that the or^er of 
the Commission “was issued without lawful ajithor- 
ity and that the same was and is in all respects il¬ 
legal, void and of no effect as against plaintiff.|” 

Only a statutory court of three Judges, as ha^ been 
shown, could pass upon these allegations and ^o ap¬ 
pellant plainly pointed out in its bill of complaiht that 
it expressly reserved them “for adjudicationi in a 
proper proceeding and in a proper jurisdiction.!” 

Appellant was not seeking in its bill of complaint 
to set aside the order of the Commission nojr was 
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it seeking any relief whatever against the Com¬ 
mission, and it would have been useless for it to 
have done so, for the court in which it filed its 
comj^laint had no jurisdiction to grant such relief. 
The lower court, however, despite the fact of its lack 
of jurisdiction, nevertheless took jurisdiction to the 
extent of “assuming^’ the validity of the recapture 
order—an assumption squarely and directly in con¬ 
flict with the allegations made in the bill of complaint. 
Appellee previously thereto had assumed jurisdiction 
of these issues to the extent of deciding that the order 
of the Interstate Commerce Commission was prima 
facie valid and such assumption was directly assailed 
in the court below, but nevertheless the court below 
committed the same error, by itself assuming for 
purposes of its decision the validity of the order. 

Appellant was compelled, in order to state its com¬ 
plaint, to set up the existence of the order of the 
Commission, which existence is of course not denied, 
but at the same time alleged that the said order was 
invalid, was of no force and effect, and was made 
without lawful authoritv. The court below was not 
justified in the face of these specific allegations in 
assuming the validity of the order. 

It seems apparent from the memorandum opinion 
that the lower court erroneouslv assuming as it did 
the validity of the recapture order, made the further 
error of concluding that the case before it was similar 
to that of Carroll Electric Co. v. McCarl, 56 App. 
D. C. 49, 8 F. (2d) 910, and was controlled thereby. 
Among other things, however, the Court overlooked 
the fundamental fact that appellant’s case is one in 
equity for general equitable relief, while the Carroll 
Case was simply one for mandamus. The memoran¬ 
dum opinion (R. 44) says of the Carroll Case: 
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“There was admittedly money due frc^m the 
United States to the Carroll Electric Co., ja cor¬ 
poration. The Comptroller General asserted the 
right to set off a debt due from a copartnership 
which preceded the formation of the corpofation. 
He contended that legally the partnershib and 
the corporation were the same. The Court of 
Appeals refused a writ of mandamus to compel 
payment of moneys admittedly due to the cor¬ 
poration on the ground that it had a complete 
reynedy in the Court of Claims where thei ques¬ 
tion of the setoff could be satisfactorily jdeter- 
termined.^’ (Italics ours.) ! 

I 

I 

In the Carroll Case there were just two clain^s, one 
by the claimant and one by the government, and the 
Court of Claims had jurisdiction over both of i them 
a setoff being made. In appellant’s case a mul^iplic- 
itv of claims and never-ending litigation would be in- 
volved should appellant seek relief in the Coirt of 
Claims, and, furthermore, the Court of Claimi was 
and is comidetely without jurisdiction to pass | upon 
the claim of set otf by the Government against appel¬ 
lant, should one be filed in that Court. 28 U. S. |C. A. 
Sec. 47, p. 663. I 

If the lower court felt autliorized to determibe ap¬ 
pellant’s case upon the principles involved in n^anda- 
mus, appellant respectfully submits that undep the 
facts of its case the ruling in Mare v. Alexander, 
supra, should have been followed, and no': the 
ruling in the Carroll Case. Appellant further sub¬ 
mits that the lower court should have followed MWarl 
V. Cox, supra, which was a proceeding in equijty to 
restrain the Comptroller General from withholding 
the salary of a naval officer in order to apply isame 
or a part thereof in settlement of an unliquidated 
claim of the United States against such officer, j 
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In Loisel v\ Mortimer, 277 Fed. 882, 886, the Court 
held that '‘an injunction may compel the performance 
of a dutv’\ and further held that "where the remedy 
by mandamus is not as available as relief in equity, 
a mandatory injunction will be granted.’^ 

Appellant assigns as obvious error the failure of 
the Court below’i to grant the mandatory injunction 
for which it prayed. 

III. CONCLUSION. 

Appellant submits, in conclusion, that it is entitled 
to immediate payment of the compensation admittedly 
due it and is entitled to a due and orderly procedure 
for the judicial determination of whether or not it is 
liable for any excess income to the Interstate Com¬ 
merce Commission under Section 15a of the Interstate 
Commerce Act. i Its right in these regards are now 
being denied, for no legal proceedings to enforce the 
claim of the Commission have been instituted by that 
body or by appellee, and the acts of appellee com¬ 
plained of are without any lavrful power or authority 
whatsoever. 

The bill of complaint shows the amount withheld 
from appellant as of September 1, 1931, amounted to 
more than $70,000, and covered a period only from 
August 4th preceding to that date. The bill of com¬ 
plaint alleges that appellant since September 1st has 
continued and is still continuing to perform mail and 
other transportation services for the Government for 
which it is receiving no compensation. It is thus evi¬ 
dent that the total amount being withheld by appellee 
from appellant amounts at the time of the preparation 
of this brief to a large sum and is daily growing 
larger. If appellant is to continue to perform the 
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I 

i 

j 

the services demanded of it and which it is conkpelled 
to perform, it must, both as matter of law ^nd of 
necessity, receive compensation therefor. Tljere is 
not and has never been any allegation of the I insol¬ 
vency of appellant or of its inability to resp([)iid to 
any judgment for excess income that the Interstate 
Commerce Commission may secure against it, <bid no 
equitable reason for the withholding of appellant’s 
money by appellee has ever been suggested. | It is 
therefore submitted that the court below eri*ed in 
dismissing the bill of complaint and in failing and 
refusing to grant the relief prayed or any rel^f. 

Wlierefore, appellant prays that the decree I of the 
lower court be reversed, with directions that the mo¬ 
tion to dismiss be denied and that a mandatcjry in¬ 
junction issue against appellee as prayed. j 

Respectfully submitted, | 

E. Randolph WiLLiAijis, 
Henry W. Anderson|, 

P. 0., Richmond, Via., 

I 

I 

W. G. Brantley, | 

P. 0., 1117 Munsey jBuild- 
ing, Washington, lb. C., 
Attorneys for Appellant. 

April 18, 1932. 
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I 

road Company, Richmond, Va., appellant j 

- 

J. R. McCarl, Comptroller General of the 
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APPEAL FROM THE SUPREME COURT OF THE DISTRICif OP 

COLUMBIA 1 


BEIEF FOR APPELLEE 


THE CASE j 

This case is before the Court on appeal (R-^) 
from a decree (R-^7, 48) entered by the cohrt 
below sustaining a motion of appellee to disniiss 
the bill of complaint (R. 41, 42), for reasons jset 
forth by the trial justice in an opinion filed Feblru- 
aryl6,1932 (R-42,47). | 

I 

STATEMENT OF THE CASE 1 

The facts stated in the brief for the appellant 
are for the most part correct but are not stric^y 

( 1 ) I 
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chronologically stated, and as stated may give the 
impression that appellee voluntarily and without 
prior preliminaries undertook to withhold certain 
earnings of appellant. The actual fact is a recap¬ 
ture order of the Interstate Commerce Commission 
was first issued and not having been complied with 
by appellant, thereupon the Interstate Commerce 
Commission submitted it to appellee as an undis¬ 
puted indebtedness for collection. It seems desir- 

I 

able to briefiv restate some of the facts in this brief 
and in this connection to refer to the correct sum¬ 
mary of the facts in the opinion of the trial justice. 
(R. 42, 43.) Preliminarily, attention is invited to 
an averment in the bill of complaint (R. 6, 7), as 
follows: 

But for the reason that the issues between 
it and the Interstate Commerce Commis¬ 
sion in these regards are not relevant or ma¬ 
terial to the complaint here made plaintiff 
does not in this proceeding undertake to 
contest said order or to litigate the questions 
involved therein, expressly reserving the 
same for adjudication in a proper proceed¬ 
ing and in a proper jurisdiction. 

The trial justice stated in his memorandum 
opinion (R. 43) that— 

Plaintiff asserts that the recapture order 
of the Commission is illegal and void, and 
that upon a proper accounting plaintiff did 
not earn any excess income during the years 
involved. Plaintiff adds that it does not in 
this proceeding imdertake to contest said 


order, (Bill of Complaint, par. VlII.) 
For the puipose of this case therefcire I 
think I must assume the validity of tlie re¬ 
capture order. | 

In short, the appellant admitted in the ajbove 
quoted extract from the bill that the recapture 
orders of the Interstate Commerce Commission' 


ordering and directing the plaintiff to pay thfe re¬ 
spective sums of $222,319.35 and $474,386.33, ujtider 
Section 15a (6) of the Interstate Commerce A^t on 
account of excess revenues were not contestabje in 
these proceedings, but nevertheless demanded jpay- 
ment of the sum of $71,453.39, as alleged earnings 
for services rendered the United States notvj^ith- 
standing tlie refusal to pay the amount of th^ re¬ 
capture orders which plaintiff admitted it would 
not contest in these proceedings, and in fact, wjiich 
it could not contest in these proceedings. i 


Emphasis is placed in the brief for the appeljiant 
on the alleged fact that a large part of the earnings 
represent mail pay (R. 31, 34), when as a matte^ of 

I 

fact an examination of the exhibits attached to i the 


bill shows that the mail pay was less than one-half 
of the amount claimed and that far the larger jjart 
represented freight and passenger transportation 
(R. 17, 27). But on the admission of the appellant 
in the above-quoted extract from the bill of com¬ 
plaint, the appellant had received and was retain¬ 
ing at that time contrary to law a large sumj of 
money, much in excess of the earnings for miail 
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transportation or on any other account with the 
United States. 

The appellee found it not necessary to audit and 
settle accounts of plaintiff until the amounts 
claimed as earned approximated the amount of the 
recapture orders, which the Interstate Commerce 
Commission had submitted to him to collect by 
withholding of the earnings of the appellant. 
Appellee stated his reason therefor at some length 
in letters to the appellant which were attached to 
the bill of complaint as exhibits along with replies 
of the railroad company. (R. 29, 41.) The bill 
of complaint was filed and the court below sus¬ 
tained the motion to dismiss, whereupon appellant 
stood on its original bill, a decree was entered dis¬ 
missing it and this appeal followed. 

THE STATUTES 

Section 236, Revised Statutes, as amended by 
the act of June 10, 1921, 42 Stat. 24, provided 
that— 

All claims and demands whatever by the 
Government of the United States or against 
it, and all accounts whatever in which the 
Government of the United States is con¬ 
cerned, either as debtor or creditor, shall be 
settled and adjusted in the General Account¬ 
ing Office. 

The act of March 3,1875, 18 Stat. 481, provided 
that— 

When any final judgment recovered 
against- the United States or other claim 
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I 

I 

I 

I 

I 


duly allowed by legal authority shall pre¬ 
sented to the Secretary of the Treasury for 
payment, and the plaintiff or claiimant 
therein shall be indebted to the United States 
in any manner, whether as principal or 
surety it shall be the duty of the Secr^ary 
to withhold payment of an amount of such 
judgment or claim equal to the debt thu^ due 
to the United States; and if such claiinant 
or plaintiff assents to such set-off, an^ dis¬ 
charges his judgment or an amount thfereof 
equal to said debt or claim, the Secrkary 
shall execute a discharge of the deblj due 
from the plaintiff to the United Spates. 
But if such plaintiff or claimant denies his 
indebtedness to the United States, or re¬ 
fuses to consent to the set-off, theh the 
Secretary shall withhold payment of j such 
further amount of such judgment, or c)laim, 
as in his opinion will be sufficient to (fover 
all legal charges and costs in prosecuting 
the debt of the United States to final judg¬ 
ment. And if such debt is not already in 
suit, it shall be the duty of the Secretary 
to cause legal proceedings to be immediately 
commenced to enforce the same, and to cause 
the same to be prosecuted to final judgfnent 
with all reasonable dispatch. And if in jsuch 
action judgment shall be rendered against 

the United States, or the amount reco'v^ered 

' \ 

for debt and costs shall be less than! the 
amount so withheld as before provided!, the 
balance shall then be paid over to jsuch 
plaintiff by such Secretary with 6| per 
centum interest thereon for the time it has 
been withheld from the plaintiff. | 
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Section 15a (6) of the Interstate Commerce Act 
provided that— 

(6) If, under the provisions of this sec¬ 
tion, anv carrier receives for anv year a net 
railway operating income in excess of 6 per 
centum of the value of the railway property 

held for and used bv it in tlie service of 

•> 


transportation, one-half of such excess shall 
be placed in a reserve fund established and 
maintained by such carrier, and the remain¬ 
ing one-half thereof shall, within the first 
four months following the close of the pe¬ 


riod for which such computation is made, be 
recoverable by and paid to the Commission 
for tlie purpose of establishing and main- 


+-0 


a general railroad contingent 


fund 


as hereinafter described. For the purposes 


of this paragraph the value of the railway 


property and the net railway operating in¬ 
come of 1 a group of carriers, which the Com¬ 
mission finds are under common control and 


management and are operated as a single 
system, shall be computed for the system as 
a whole irrespective of the separate owner¬ 
ship and accounting returns of the various 
parts of such system. In the case of any 
carrier which has accepted the provisions of 
section 209 of this amendatory Act the pro¬ 
visions of this paragraph shall not be appli¬ 
cable to the income for any period prior to 
September 1, 1920. The value of such rail¬ 
way property shall be determined by the 
Commission in the manner provided in par¬ 
agraph (4). 


Section 145 of the Judicial Code of Marcji 3, 
1911, 36 Stat. 1136,1137, provided in pertinent part 
that— I 

I 

Sec. 145. The Court of Claims shall ijave 
jurisdiction to hear and determine the ifol- 
lowing matters: j 

First. All claims (except for pensiQns) 
founded upon the Constitution of the United 
States or any law of Congress, upon jany 
regulation of an Executive Departmjent, 
upon any contract, express or implied, ^ith 
the Government of the United States, orj for 
damages, liquidated or unliquidated, in crises 
not sounding in tort, in respect of wliich 
claims the party would be entitled to redress 
against the United States either in a cdurt 
of law, equity, or admiralty if the United 
States were suable: Provided, however, 
That nothing in this section shall be (pon- 
strued as giving to the said court jurisjiic- 
tion to hear and determine claims grovling 
out of the late civil war, and commcjnly 
known as ‘ ^ war claims, ” or to hear and deter- 
mine other claims which, prior to Malrch 
third, eighteen hundred and eighty-se'S’^en, 
had been rejected or reported on adversely 
by any court, department, or commission 
authorized to hear and determine the sakne. 

I 

Second. All set-offs, counterclaims, claims 
for damages, whether liquidated or unli^iui- 
dated, or other demands whatsoever on the 
part of the Government of the United States 
against any claimant against the Govern¬ 
ment in said court: Provided, That no S^it 

132115—32-2 i 
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against the Government of the United 
States, brought by any of&cer of the United 
States to recover fees for services alleged to 
have been performed for the United States, 
shall be allowed under this chapter until an 
account for said fees shall have been ren¬ 
dered and finally acted upon as required by 
law, unless the proper accounting of&cer of 
the Treasury fails to act finally thereon 
within six months after the account is re¬ 
ceived in said office. 

The act of October 22, 1913, 38 Stat. 219, 221, 
abolished the Commerce Court and transferred its 
jurisdiction to the United States District Courts. 
Said act provided, in pertinent part, that— 

The procedure in the district courts in re¬ 
spect to cases of which jurisdiction is con¬ 
ferred upon them by this Act shall be the 
same as that heretofore prevailing in the 
Commerce Court. The orders, writs, and 
processes of the district courts may in these 
cases rim, be served, and be returnable any¬ 
where in the United States; and the right of 
appeal from the district courts in such cases 
shall be the same as the right of appeal here¬ 
tofore prevailing under existing law from 
the Commerce Court. No interlocutory in¬ 
junction suspending or restraining the en¬ 
forcement, operation, or execution of, or 
setting aside, in whole or in part, any order 
made or entered by the Interstate Commerce 
Commission shall be issued or granted by 
any district court of the United States, or 
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by any judge thereof, or by any circjuit 
judge acting as district judge, unless ihe 
application for the same shall be presented 
to a circuit or district judge, and shall be 
heard and determined by three judges, of 
whom at least one shall be a circuit jud^e, 
and unless a majority of said three judges 
shall concur in granting such applicatibn. 
When such application as aforesaid is pre¬ 
sented to a judge, he shall immediately 4^11 
to his assistance to hear and determine the 
application two other judges. Said applica¬ 
tion shall not be heard or determined befbre 
at least five days’ notice of the hearing has 
been given to the Interstate Commerce Ccim- 
mission, to the Attorney General of ):he 
United States, and to such other persons as 

may be defendants in the suit * * * i 

I 

ARGXJMENT 

I I 

The appellant’s points j 

The points of appellant’s brief— I 

I 

A. Excess income moneys are “public 

moneys” * * *^ 

B. Appellee, The Comptroller General' is 

without authority * * *. I 

C. Excess income moneys constitutq a 

trust fund * * *. j 

D. Excess income is payable to and |re- 

coverable by the Interstate Commerce Cbm- 
mission as a corporate body having a distifict 
entity * * *^ i 


E. Appellee should have instituted pro¬ 
ceedings to collect the claim from appel¬ 
lant * * *. 

mav be answered collectively as follows: 

The appellant seeks to divide the jurisdiction of 
the appellee by claiming that his only authority 
was to adjudicate the claim of the appellant for 
services rendered and that there was no authority 
to act on the request of the Interstate Commerce 
Commission to collect the indebtedness under the 
recapture order. The argument of appellant on 
this division of jurisdiction seems to be that the 
debt represented by the recapture order is not 
‘^public moneys” and appellant urges that the 
Attorney General’s opinion of September 9, 1922, 
has so viewed it. A careful consideration of the 
opinion of the Attorney General will show that in 
this respect the view only is expressed with respect 
to the public moneys being the general funds of the 
United States going into the Treasury where they 
would be available for general purposes. Moneys 
are public moneys even though not for going into 
the general fimd of the Treasury or available for 
general purposes and there are many funds which 
go to the Treasury of the United States which are 
not a part of the general funds and for general uses 
by the Treasury Department. A striking example 
of this are the funds of the Smithsonian Institution, 
a trust fund created by private source for a partic¬ 
ular purpose and which is nevertheless controlled 
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and accounted for as public moneys. A decisipn of 
the Comptroller General is also referred to ap¬ 
pellant in this connection, decision of Januaijy 18, 
1923, which is a reconsideration of a decision | pub¬ 
lished in 2 Comp. Gen. 360. A copy of the recon¬ 
sideration of January 18, 1923, appears ii| the 
appendix to this brief and is a complete answjer to 
any question concerning the duty of the Cbmp- 
troller General or as to the status of public inopeys. 
The only reason they are not general public inqneys 
is where by congressional enactment they have jbeen 
specifically otherwise applied. So it is here iii this 
case. The Congress has said that excess earijiings 
shall go to the United States and the United S|:ates 
shall use them for certain purposes—with rqturn 
back to the United States after such use has ^een 
accomplished—and no return back to any Qther 
than the United States is provided for. |The 
Congress could not have dealt with them in this! way 
except through the Treasury of the United States 
as public moneys and for a particular purpos^. 

I 

The Interstate Commerce Commission is merely 
the vehicle through which this governmental activ¬ 
ity is to be accomplished. Its status under j any 
aspect of the case is not separable from it beijag a 
body executing a function of the Government of 
the United States, and that it is accountable tq the 

i 

United States. It is to be borne in mind that we 
are not here concerned with the authoritv ofl the 

•' I 

recapture clause. That, for the purposes of |any 
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question now before this court, must be viewed as 
conceded by appellant. 

The court will take judicial notice of the fact 
that when the Congress has deemed necessary to 
organize a corporate entity, it has specifically in¬ 
corporated the particular activity in a statute 
passed by Congress and approved by the President, 
or has specifically provided in such statute for the 
organization of a corporation under the the laws 
of some of the states or the District of Columbia. 
For instance, the Inland Waterways Corporation 
was specifically incorporated in the act of June 3, 
1924.43 Stat. 360, while the United States Shipping 
Board Merchant Fleet Corporation was authorized 
in the Shipping Act of 1916, 39 Stat. 731, to be 
incorporated under the laws of the District of 
Columbia. These organizations have corporate 
entities, but not so the Interstate Commerce 
Commission. 

The Interstate Commerce Commission is one of 
the independent establishments of the Government 
and has no more corporate entity than does the 
General Accounting Office or any other independent 
establishment or department of the Government. 
Any moneys which may be payable to the Inter¬ 
state Commerce Commission are payable to the 
United States—in no less degree than the moneys 
paid to the Bureau of Internal Revnue are paid to 
the United States. As the learned justice below 
said, the excess profits taken under section 15a(6) 
of the Interstate Commerce Act, which we have 


printed in our brief, page 6', were taken by the 

i 

United States in its governmental capacity aijid for 
governmental purposes. There could be nj) dis¬ 
pute with respect to this case for in Dayton-^roose 
Creek Ry, Co. v. United States^ 263 U. S. 456,| there 
was made a point which was attempted to be jmade 
here; that the excess earnings were the pHvate 
property of the railroads and could not be taken by 
the United States. The court sustained the consti¬ 
tutionality of the statute, pointed out the necessity 
for the recapture clause in the Interstate |Com- 
merce Act, and said: | 

I 

It is then objected that the Goverrment 
has no right to retain one-half of the excess, 
since, if it does not belong to the carrier, it 
belongs to the shippers and should re¬ 
turned to them. If it were valid, it ^s an 
objection which the carrier can not be Ijieard 
to make. It would be soon enough toj con¬ 
sider such a claim when made by the jship- 
per. But it is not valid. The rate^ are 
reasonable from the standpoint of the jship- 
per, as we have shown, though theiij net 
product furnishes more than a fair return 
for the carrier. The excess caused hy the 
discrepancy between the standard of] rea¬ 
sonableness for the shipper and that for the 
carrier due to the necessity of maintaining 
uniform rates to be charged the shipipers, 
may properly be appropriated by the Gov¬ 
ernment for public uses because the appro¬ 
priation takes away nothing which equitably 


belongs either to the shipper or to the 


car- 
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rier. Yet it is made up of pajunents for 
service to the public in transportation, and 
so it is properly to be devoted to creating a 
fund for helping the weaker roads more 
effectively to discharge their public duties. 
Indirectlv and ultimately this should bene- 
fit the shippers by bringing the weaker roads 
nearer in point of economy and efficiency to 
the stronger roads and thus making it just 
and possible to reduce the uniform rates. 
(Italics supplied.) 

The court further pointed out in this case the 
judicial procedure to be followed by the railroad 
when it believed that the recapture order was con¬ 
fiscatory and said, pages 485, 486, that— 

It is further objected that no opportunity 
is given under section 15a for a judicial 
hearing as to whether the return fixed is a 
fair return. The steps prescribed in the act 
constitute a direct and indirect legislative 
fixing of rates. No special provision need be 
made in the act for the judicial considera- 
' tion of its reasonableness on the issue of 
confiscation. Resort to the courts for such 
an inquiry exists under sections 208 and 211 
of the Judicial Code. It is only where such 
opportunity is withheld that a provision for 
legislative fixing of rates violates the Fed¬ 
eral Constitution. Gliio Valley Water Co. 
V. Ben Avon Borough, 253 U. S. 287. 

The statement contained in the first extract from 
the Dayton-Goose Creek By. Co. case abundantly 
supports the contention of the appellee and the con- 


elusion reached by the court below that section 15a 
of the Interstate Commerce Act made the Excess 
earnings public moneys, for the court specifically 
stated that as to such excess earnings, theijr ap- 

I 

propriation by the Government ‘‘takes away hoth- 
ing which equitably belongs either to the shipper 
or to the carrier,” and the second extract quoted 
from that decision emphasizes the argument ijnder 
point III of this brief that if appellant ha^ any 
quarrel with the recapture order entered by the 
Interstate Commerce Commission, it may take j such 

I 

quarrel to the three judge court as pro\dded by'stat¬ 
ute. In fact, the railway company did take jsuch 
order to the three judge court in the Dayton-(x^oose 
Creek Ry. Co, ca.^e, where the Supreme Coui*t of 
the United States refused to grant any relief, | and 
again in St, Louis & O^Fallon Ry, Co, v. Uiiited 
States, 279 U. S. 461, 553, where the court j did 
grant relief to the carrier because of some defe^ in 
the recapture order. We emphasize in point of 
this brief that the only place the appellant ma^ se¬ 
cure review of the recapture orders in this base 
is in the specially created three judge court. | 

The fact that the moneys due under the recap¬ 
ture orders may be “recoverable by and paid toi the 
Commission” does not constitute the Commission 
the sole agency to collect any moneys due under! the 
recapture orders. The language of the Interstate 
Commerce Act with respect to recovering the j ex¬ 
cess earnings must be read in pari materia with 

132115—32-3 i 
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other statutes of the United States, for it must be 
presumed that Congress in legislating with respect 
to the Interstate Commerce Act had in mind the 
machinery established under existing laws for col¬ 
lections of balances due the United States. A part 
of that machinery originated in the act of Septem¬ 
ber 2, 1789, 1 Stat. 65, w’hich directed the Comp¬ 
troller to superintend the collections of any bal¬ 
ances due the United States and this teim in sec¬ 
tion 15a of the Interstate Commerce Act that the 
excess earnings ‘‘recoverable by and paid to the 
Commission” is merely supplementary to the exist¬ 
ing legislation for the collection of debts due the 
United States. This legislation, in large part, is 
contained in Title VIII under the heading. De¬ 
partment of Justice, in the Revised Statutes, by 
sections 346 to 387, inclusive. The Attorney Gen¬ 
eral held in an opinion dated June 16, 1932, to the 
President that— 

Section 15a (6) provides that such in- 
' come “shall, within the first four months 
following the close of the period in which 
such computation is made, by recoverable by 
and paid to the commission. The words, 
“ recoverable by * * * the commission,” 
clearly refer to recovery by administrative 
action'and not to recovery through litiga¬ 
tion. Tf the words had. the latter meaning, 
the right to recover excess income would be 
cut off within four months after the income 
had accrued. The Commission has rejected 
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this view {Excess Income of Richr^nd, 
F, d: P. R, R. Co,, 170 I. C. C., 451, 454^455) 
and it would, moreover, bar suit alj the 
present time against the Richmond, Fred¬ 
ericksburg and Potomac Railroad Comj^any. 

Section 15a (5) provides that a catrier 
receiving recapturable excess income Ishall 
hold the same ‘‘as trustee for, and shall pay 
it to, the United States.” There is no in¬ 
consistency between this provision and the 
provision in Section 15a (6) making ekcess 
income payable to the Interstate Commerce 
Commission. The Commission, even tliough 
it may be a body corporate for some | pur¬ 
poses, is “part of the Government o:; the 
United States.” Richmond, Fredericks¬ 
burg and Potomac R. R. Co. v. McCarl 
(S. C., D. C.), decided February 16, 1932. 
Payment to the Commission is, therefore, 
pa}Tnent to the United States. The statute 
designates the Commission as the agency to 
receive, on behalf of the United States, pay¬ 
ment of excess income, but it does not ex¬ 
pressly designate the Commission a4 the 
agency to bring suit on behalf of the United 
States if a carrier improperly withholds re¬ 
capturable excess income. In my opmion 
such a suit should be brought in the name 
of the United States and this appeajcs to 
have been the view of the court in Richihond, 
Fredericksburg and Potomac R. R, (jo. v. 
McCarl, supra. In such a suit the Uinited 
States would ordinarily be represented by 
officers of the Department of Justice. | 

I 

I 


I 

I 


18 


Tills procedure has been referred to at some 
length for the purpose of showing that any claim 
due the Interstate Commerce Commission on re¬ 
capture orders ai*e little different in the manner 
of their collection from claims which mav arise 
under the laws defining the jurisdiction and regu¬ 
lating the duties, etc., of any of the various depart¬ 
ments and establishments of the Government. 
With respect to the right and duty of the account¬ 
ing officers of the United States to make set-off, it 
was said in T<uj(jarf v. United States, Cls. 

<8337 that— 

Where a person is both debtor and cred¬ 
itor of the United States, in anv form, the 
officers of the Treasury Department, in set¬ 
tling the accounts, not only have the power, 
but are required in the proper discharge of 
their duties, to set off the one indebtedness 
against the other, and to allow and certify 
for payment only the balance found due on 
one side or the other. Section 1766 of the 
Revised Statutes so provides, and special 
provisions on the subject, to meet the case 
of judgments recovered against the United 
States ‘‘or other claim duly allowed by legal 
authority,” are made by the Act of March 3, 
1875, ch. 149 (1 Supplmt. to R. S., p. 185). 
But the right of set-off in such cases exists 
independently of those special enactments, 
and is founded upon what is now section 236 
of the Revised Statutes, as follows: 

“Sec. 236. All claiuis and demands what¬ 
ever, by the United States or against them, 


and all accounts whatever in whicji the 

United States are concerned, either as 

" 1 

debtors or creditors, shall be settled arid ad¬ 
justed in the Department of the Treas¬ 
ury.” I 

The duty of the accounting officers ip mat¬ 
ters of set-off has frequently been recognized 
by the courts. (McKnight^s Case, 13 0. Cls. 
R. 306, affirmed on appeal; Bonnafon\s \Case, 
14. C. Cls. R., 489). * * * I 

• I 

Furth^, there need be no question that the ijnter- 
state Cctomerce Commission in availing itself of 
the machinery of the General Accounting Ofqce to 
make collection from the appellant transferre(^ any 
of its duties. All means of recovery were op^n to 
the Commission as an agency of the United States 
and its authority was not limited to bringing suit 
to recover. See Barry v. United States, 229 tl. S. 
47, 53, where it was said: | 


The liability might have been asserted by 
the Government in an action; but it might, 
as it did, charge it up as a set-off against its 
own liability. It would be folly to require 
the Government to pay under the one icon- 
tract what it must eventually recover ^or a 
breach of the other. I 

See also Wisconsin Central Railroad Company 
V. United States, 164 U. S. 190. j 

These decisions are sufficient to show the a^t of 
March 3, 1875, 18 Stat. 481, is neither mandajtory 
nor exclusive of the manner in which the Goyern- 
ment may secure to itself a claimed indebtedness— 
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a comprehensive analysis of the cited act of 1875, 
may be found in 23 Comp. Treas. Dec. 68. 

A verv full discussion of the statutes and duties 

%/ 

of the accounting officers of the United States as 
they existed at that time is contained in McKnight 
V. United States, 14 Ct. Cls. 299. Since the date of 
that decision there have been the acts of July 31, 
1894, 28 Stat. 208, and the Budget and Accounting 
Act of June 10, 1921, 42 Stat. 23, 27, affecting the 
accounting officers, but neither of them took away 
any of the jurisdiction which the Court of Claims 
voluminously considered in the McKnight case. 
On the contrary, that jurisdiction was enlarged and 
strengthened in the Budget and Accounting Act of 
June 10,1921. See opinion of former Senator, now 
Circuit Judge Kenyon in the Lamiert Lumber 
Company case, 47 Fed. (2nd) 74. 

It would seem too clear for serious argument 
that the appellee not only had the jurisdictional 
right, but the duty to do what the learned court 
below concluded that he had the right to do; that 
is, to refuse to direct the pa^mient of the appellant’s 
transportation! earnings and withhold the same 
against the amount due under the recapture orders. 

The fact that under section 15a of the Interstate 
Commerce Act the Interstate Commerce Commis¬ 
sion was required to establish and maintain the 
excess earnings in a separate fund would not make 
them any the less public funds. As we have here¬ 
tofore stated, p. 10, the United States carries on 
the books of the Treasury many classes of funds, 
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I 

i 

such as the funds of the Smithsonian Institution. 

I ' 

reclamation funds, Indian funds, and fun^s de¬ 
rived through the negotiations with foreigiii gov¬ 
ernments for payment to citizens of the ijjnited 
States for injuries, loss of property, etc. The case 
of Angarica v. Bayard, 127 U. S. 251, was ^uch a 
fund. Under Civil Service retirement laws, ijnoney 
is deducted from the pay of Federal Emplpyees,* 
placed in a separate fund in the Treasury, apd in- 

I 

vested in securities under the direction of tht Sec¬ 
retary of the Treasury. See Title V, sectionj 7012^ 
United States Code. Premiums paid on veterans’ 
insurance are likewise required by law to ije de¬ 
posited in the Treasury to the credit of the United 

States Government Life Insurance fund. There 

1 

are a number of other similar funds created b;|^ law, 
the money being earmarked or tagged for special 

I 

purposes, but such funds are nevertheless moneys 
of the United States. I 

j 

The attorneys for the appellee attempt to |nake 
much of an opinion of the Attorney Generalj ren¬ 
dered September 9, 1922, which, by the way^ was 
prior to the decision of the Supreme Court of the 
United States on January 7, 1924, in the Dalton- 
Goose Creek By. Co, case. Any inconsistehcies 
between the opinion of the Supreme Court in the 
Dayton-Goose Creek By. Co, case and the opinion 
of the Attorney General of September 9,1922, ijnust 
be considered as overruled by the Supreme Coujrt of 
the United States. Also as modified by his further 
opinion of June 16, 1932, above cited, pp. 16j, 17. 
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Moreover, as shown in the excerpts quoted from 
that opinion of the Attorney General, as well as the 
excerpts quoted from the decisions of the appellee 
(brief 12, 21),' when read in connection with the 
opinion of the Supreme Court in the Dayton-Goose 
Creek case, there is contained nothing which by 
any stretch of the imagination could be construed 
, as holding that simply because the funds collected 
under the recapture orders were to be deposited in 
a special fund, earmarked and tagged for a special 
purpose, they constituted none the less funds of the 
United States.' Simply because the moneys may be 
required to be deposited in the Treasury to the 
credit of a special fund to be used for a particular 
purpose does not deprive the funds of their public 
character. ItV th is case the mutter is simply one of 
Treas^ury Department bookkeeping and authority 
of Congress contained in the statutes to use the 
money as a revolving fund. It is irrelevant and 
immaterial what may be the use of the money au¬ 
thorized by Congress, no so-called beneficiary being 
entitled to receive the inonev, either absolutelv or 
otherwise. Section 15a (10), 41 Stat. 490, only 
authorized the moneys to be applied to loans or 
purchase of equipment in the discretion of the In¬ 
terstate Commerce Commission. The monevs so 

%/ 

used must be reimbursed to the United States. See 
paragraph VIII, bill of complaint. (R. 5, 7.) 
See, also. United States v. Louisiaim, 127 U. S. 182, 
and Louisiana v. United States, 23 Ct. Cls. 484, 
cited by the learned court below. 


II i 

I 

I 

The United States is an indispensable party defend^t 

This point was made in the court below. ! As 
stated in the brief of the appellant, page 75, the 
lower court made no reference to this ground for 
dismissal of the proceedings. The attorneys for 
appellant are incorrect in their statement (P. 75) 
that no relief was sought against the United States, 

I 

for unquestionably the public money of the Uiiited 
States is here involved. The appellee, personklly, 
has no more interest in either the amount daisied 
for services rendered by the appellant or in| the 
amount certified bv the Interstate Commerce Com- 

I 

mission to be due under the recapture orders than 
the members of this court, as individuals. Nor is 
his interest any greater, officially, than may the 
official interest of this court. The money is jthat 
of the United States, and it is well settled law that 
suit seeking control by courts of acts of an ofeer 
of the United States may not be maintained w|bere 
the effect of the suit will be to take or control the 
property of the United States without its express 
consent thereto. Decatur v. Paulding, 14 Pet. jl58; 
Brashear v. Mason, 6 How. 92; United States v. 
Guthrie, 17 How. 284; Reeside v. Walker, 17. I^ow. 
273; and Minnesota v. Hitchcock, 185 U. S. 373. 
The following cases hold the United States to be an 
indispensable party when its property or mj^ney 
is involved in suits against its officers: Oregon v. 
Hitchcock, 202 U. S. 62; Wells v. Roper, 246 ijr. S. 

132115—32-1 
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337; Louisiana v. Garfield, 211 U. S. 70; Goldberg 
V. Daniels, 231 U. 8. 218; Louisiana v. McAdoo, 234 
U. S. 627; and Maryland Casualty Company v. Col¬ 
lector, 24 Fed. (2nd) 826. See also authorities 
cited in Point £SZ of this brief. 

It must be and is obvious that the appellee was 
and is acting strictly within his statutory duties 
as contained in Section 236, Revised Statutes, as 
amended by Section 305 of the Budget and Account¬ 
ing Act of June 10, 1921, 42 Stat. 24, in the con¬ 
sideration and settlement of the claims of appellant 
because of transportation services rendered the 
Government on whatever account; also, that he was 
acting within his statutory duty in withholding 
such earnings until the appellant had either paid 
the recapture orders entered by the Interstate Com¬ 
merce Commission or had made satisfactory ar¬ 
rangements for their payment or had successfully 
prosecuted the lappropriate proceedings to have 
such orders set aside or modified. It matters not 
whether the appellant or this court agrees with the 
conclusion reached by the appellee for the respon¬ 
sibility and jurisdiction under the statutes were, 
and are, exclusively his jurisdiction and responsi¬ 
bility. See West v. Hitchcock, 205 U. S. 80, and 
United States v. Lynch, 137 U. S. 280, wherein it 
was contended that the accounting officers of the 
United States had decided a case contrary to a de¬ 
cision of the Supreme Court of the United States 
and that court said, in affirming the action of this 



court in refusing to control their action by1 an 
extraordinary writ, that— i 

i 

* * * If we were to reverse that judg¬ 

ment upon the ground urged, it would not 
be for want of power in the Auditor to 4udit 
the account, and in the Comptroller tb re¬ 
vise and pass upon it, but because those offi¬ 
cers had disallowed what they ought to jhave 
allowed and erroneously construed ivhat 
needed no construction. This would n0t in 
any degree involve the validity of their 
authority. * * * | 

I 

III ! 

I 

The appellant has a plain and adequate remedy negativing 
the issuance of a mandatory injunction 

Under Section 145 of the Judicial Code of March 
3, 1911, the appellee may institute suit against the 
United States in the Court of Claims for| any 
amount that it believes that it is entitled to receive 

I 

from the Government and the Government I may 

I 

interpose a counterclaim for any indebtedness 
which it believes the appellant should pay tb the 
United States. The statutes which we have qiioted 
(pages 4 to 9), in this brief are clear and unambigu¬ 
ous and the decisions are likewise clear and linam- 

I 

biguous that where suit may be brought againfet the 
United States there can be no proceedings ijy ex¬ 
traordinary writ. Crozier v. Krupp, 224 U. $. 90; 
Moore v. Greenhow, 114 U. S. 338; United Stoftes v. 
Duell, 172 U. S. 576; Bailey v. George, 259 |tj. S. 
16; Carroll Electric Company v. McCarl, 8 Fed. 
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(2ud) 910; Margiilies v. McCarJ, 10 Fed. (2nd) 
1012; McCarl v. Lelund, 42 Fed. (2nd) 346. 

In no statute does there appear authority to 
collaterallv attack an order of the Interstate Com- 
merce Commission. The constitutional control 
over public moneys is vested under Section I, Ar¬ 
ticle 9, of the Constitution, in the Legislative 
Branch of the Government, and the constitutional 
control of the Congress over public money was re¬ 
peated and reemphasized by the Supreme Court of 
the United States in Decatur v. Paulding and Ree- 
side V. Walker, supra, and this was prior to the 
act of March 30, 1868, 15 Stat. 54, making the de¬ 
cisions of the accounting officers of the United 
States final and conclusive as to the use of general 
appropriations. 

The court declared in United States v. Guthrie, 
supra, at page 303, in denying a writ of mandamus 
against the Secretary of the Treasury that— 

The only legitimate inquiry for our deter¬ 
mination upon the case before us is this: 
Whether, under the organization of the Fed¬ 
eral Government, or by any known principle 
of law, there can be asserted a power in the 
Circuit Court of the United States for the 
District of Columbia, or in this court, to 
command the withdrawal of a sum or sums 
of money from the treasury of the United 
States, to be applied in satisfaction of dis¬ 
puted or controverted claims against the 
United States? This is the question, the 
very question presented for our determina- 


I 

tion; and its simple statement would se^m to 
carry with it the most startling consicjlera- 
tions—nay, its unavoidable negation, unless 
this should be prevented by some poditive 
and controlling command; for it woid^ oc¬ 
cur, a priori, to every mind, that a treasury, 
yiot fenced round or shielded hy fixed an\i es¬ 
tablished modes and rules of administroJfion, 
hut tvhich could be subjected to any nuffiber 
or description of demands, asserted and\sus- 
tained through the undefined and undefi/}\able 
discretion of the courts, tvould constituf^e a 
feeble and inadequate provision for the gpeat 
and mevitable necessities of the naiion. 
The government under such a regime^ or, 
rather, under such an absence of all fule, 
would, if practicable a^ all, be administered 
not by the great departments ordained by the 
constitution and laws, and guided the 
modes therein prescribed., but by the uncer¬ 
tain, and perhaps contradictory actioh of 
the courts, in the enforcement of their views 
of private interests, (Italics supplied.^ 

McCarl v. Cox, 8 Fed. (2nd) 699, and McCafl v. 
Pence, 18 Fed. (2nd) 809, cited by counsel j for 
appellee, concern pay officers and employees of the 
Government and establish no principle controlling 
in the present matter and are not believed as in¬ 
tending to establish a rule contrary to that of 
Brashear v. Mason, Decatur v. Paulding, United 
States V. Guthrie, and Reeside v. Walker, supra. 

Also, Congress has required that judgments 
against the United States be not paid out of genferal 
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appropriations in the Treasury but by the act of 
September 30,1890, 20 Stat. 537, has provided that 
such judgments shall be certified to it for specific 
appropriation' before same are paid. These present 
proceedings cannot be maintained on the ground 
that suit against the United States does not afford 
an adequate remedy because Constitutional control 
in the Congress over public money—as enforced in 
the Brashear, Decatur, and Reeside cases when 
there was no provision for any suit whatever 
against the United States—does not permit of such 
proceedings. 

This court is of record as late as November 2, 
1925, in United States ex rel. Abilene & Southern 
Railroad v. Interstate Commerce Commission, 53 
W. L. R. 806, as holding in accordance with Butter- 
worth V. Hooe, 112 U. S. 67, that the ‘‘exercise of 
judicial discretion * * * can not be controlled 

by the writ of mandamus.” Certainly former 
President of the United States and late Chief Jus¬ 
tice Taft was qualified to speak as to whether the 
appellee exercises judicial discretion as Comp¬ 
troller General in auditing and settling accounts 
and in the countersignature of warrants making 
advances from general appropriations to disburs¬ 
ing officers for payment to debtors of the Govern¬ 
ment, that is, in the control of appropriated moneys 
in general terms subject only to the revisory power 
of Congress to change the terms of the appropria¬ 
tions. Mr. Taft said, at page 81 of his book on 
Our Chief Magistrate and His Powers, with respect 
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to the Comptroller of the Treasury (under th^ act 
of July 11,1894, 28 Stat. 208, now the Comptroller 
General, under the act of June 10, 1921, 42 Stat. 
24), that— I 

Then consider the drawing of money from 
the Treasury Department under an ap|)ro- 
priation act. The drawing of the warrant 
must be approved by the Comptroller of the 
Treasury (now the Comptroller Geneial). 
It is for him to say how the appropriation 
act shall be construed and whether the y^ar- 
rant is lawful and whether the money cap be 
drawn. The Comptroller of the Treasu]^^y is 
an appointee of the President, and in a ^‘en- 
eral sense is his subordinate. If the Pifesi- 
dent does not like him as a Comptrollei^, he 
can remove him and with the consent of| the 
Senate put in another one, but under thd act 
of Congress creating the office, the President 
can not control or revise the decisions of [this 
officer. His work is like the work I pave 
referred to, quasi-judicial. If the claii^ is 
rejected by him, the claimant may in sbme 
cases carrv his claim into the Court of 

%/ I 

Claims, but if he decides for the claimant, 
the public and those interested in maintain¬ 
ing the side of the Government havej no 

appeal, and his decision is final. i 

! . 

As stated in the opinion of the court below, this 
case is controlled by the principles stated by this 
court in Carroll Electric Company v. McCar^, 8 
Fed. (2nd) 910, to which may be added the cases of 
Margulies v. McCarl and Leland v. McCarl, suj^ra. 
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In addition to the remedy the law under Section 
145 of the Judicial Code of March 3, 1911, the 
appellant has a remedy under the act of October 
22, 1913, 38 Stat. 219, 221, from which an extract 
is quoted (p. 8) in this brief; that is, a suit in a 
United States District Court composed of three 
judges for the purpose of contesting the validity 
of the recapture orders entered by the Interstate 
Commerce Commission, and this is the exact pro¬ 
cedure followed and in fact approved by the 
Supreme Court of the United States in Daytorv- 
Goose Creek Railway v. United States^ 263 U. S. 
466, and St. Louis & O'Fall on Railroad Company 
V. United States, 279 U. S. 461, and which is re¬ 
ferred to more at length in Point W of this brief. 
An order of the Interstate Commerce Commission 
or its proceedings can not be reviewed by an extra¬ 
ordinary proceeding in this court. See Bonner 
Steel Coiyipany, Inc., v. Interstate Commerce Com¬ 
mission, 285 Fed. 955, certioraii denied 276 U. S. 
561; Bartlesville Zinc Company v. Interstate Com¬ 
merce Commission, 30 Fed. (2nd) 679, certiorari 
denied 279 U.‘ S. 856; Moore v. United States Ecc 
Rel. Boyer, 32 App. D. C. 243; United States v. Ex 
Rel. Red Lumber Company, 39 App. D. C. 181. In 
fact it is settled beyond all question by the authori¬ 
ties cited in Point W of this brief that the courts of 
the District of Columbia can not review orders en¬ 
tered by the Interstate Commerce Commission 
whether by mandamus or mandatory injunction, 


and it was possibly for this reason that appellant 
disclaimed in its bill of complaint any intentioh to 
contest in this case the recapture orders entered by 
the Interstate Commerce Commission. Appel^lant 
seeks to do indirectly what is has admitted it jean 
not do directly. j 

IV 

The validity of the commission’s order 

In its petition (Sec. VIII, page 7) the car|Lder, 

I 

in respect to the Commission’s order, alleged:| 

* * * plaintiff does not in this pro¬ 

ceeding undertake to contest said order <|r to 
litigate the questions involved therein,| ex¬ 
pressly reserving the same for adjudication 
in a proper proceeding and in a proper] ju¬ 
risdiction. j 

i 

Ill its memorandum brief filed in the lower c[)urt 
in support of its petition the carrier stated: | 

Plaintiff in the proceedings before ithis 
honorable court raises no issues with | the 
Interstate Commerce Commission and gsks 
no adjudication here of its differences with 
the Commission. 

In its brief in this court (p. 85) the carrier recog¬ 
nizes that the only proper tribunal to annul and 
declare invalid orders of the Commission isi the 

I 

statutory three judge court provided for undeij the 
Urgent Deficiencies Act of October 22, 1913, Cl 32, 
38 Stat. 220, U. S. C. A. Title 28, Sec. 47. | 
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Ill spite of its protestations as above recited, and 
with an inconsistency which it has labored hard to 
disguise, the carrier, nevertheless, takes the lower 
court to task for assuming, for the purpose of this 
proceeding, the validity of the Commission’s order, 
and asks that the order be denied anv effect because 
the carrier alleges it ‘‘was invalid, was of no effect, 
and was made without lawful authority.” (Brief 

p. 86.) 

Under the familiar provisions of Sec. 47 of Title 
28 of the code just referred to, which need not be 
quoted here, no injunction annulling or restraining 
the enforcement of or setting aside in whole or in 
part any order of the Commission shall be granted 
by any district court unless the matter is heard and 
determined by three judges. Upon such a hearing 
a temporary order may be granted on three days’ 
notice. Provision is contained for expediting the 
hearings on the application, and direct appeal to 
the Supreme■ Court is allowed. (Sec. 47a, Title 28 
U. S. C., Judicial Code Sec. 210.) Other provi¬ 
sions (Secs. 46 and 48, Title 28 U. S. C., Judicial 
Code Secs. 208,211) require that the action shall be 
brought against the United States, and the Inter¬ 
state Commerce Commission as matter of right is 
entitled to intervene and be heard by its own coun¬ 
sel. (Judicial Code Secs. 212, 213 amended. Sec. 
45a, Title 28 U. S. C. A.) 

The remedy provided by these sections is the 
appropriate remedy to annul orders of the Com¬ 
mission for any of the grounds upon which such 


orders may be declared invalid. It has been pifop- 
erly employed to review an order on the ground 
that it violated a constitutional right of a carrier, 
or was made without evidence or was arbitrirv, 
and is clearly recogiiized as the proper remedy | for 
annulling an order in the issuance of which jthe 
Commission is found to have exceeded the power 


delegated by statute. | 

The contention is that the Commission ihas 

I 

exceeded its statutory powers, and that 
hence the order is void. In such a case!the 
courts have jurisdiction of suits to enjoin 
the enforcement of an order, even if jthe 
plaintiff has not attempted to secure redness 
in a proceeding before the Commission 
* * * District Court [three juc^ges 

sitting] properly assumed jurisdiction of 
this suit. Skinner & Eddy Corporation v. 


C7. S., 249 U. S. 557, 562. 


The remedy provided by the statutes herein¬ 
above cited, by suit before a three-judge court, to 
which the United States must be a party, is the 
exclusive remedy for annulling or setting aside 
orders of the Commission. 

In Texas v. Interstate Commerce Commission^ 
258 U. S. 158, the State of Texas sought, by| an 
original action before the Supreme Court of jthe 
United States, to annul orders of the Commission 
on the ground that they were made under certain 
provisions of the Transportation Act of 1^20^ 
which were unconstitutional and void. On motion 
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to dismiss, the court held that it was without 
jurisdiction to annul the orders, saying: 

* * * Besides, there are statutory 

provisions, before noticed, which direct that 
all suits to set aside, annul, or suspend orders 
of the Commission be brought in the District 
Courts and the United States made a de¬ 
fendant. Judicial Code, sections 207, 208, 
211 (Comp. St. sections 993, 997, 1004); Act 
Oct. 22, 1913, c. 32, 38 Stat. 219-220 (Comp. 
St. sections 992, 994, 995, 998, 1000). These 
provisions were recently considered by us in 
a related case and it was there held that the 
public policy which they reflect requires 
that a state aggrieved by such an order be 
remitted to the remedv which thev afliord—a 
suit in the District Court in which the 
United States is made a party. North 
Dakota v. Chicago cf Northwestern By. Co., 
257 U. S. 485, 42 Sup. Ct. 170, 66 L. Ed. 329 

(decided January 23, 1922). 

***** 

Thev therefore are covered bv the ruling 
that suits to set aside, annul, or suspend the 
Commission’s orders should be brought in 
the District Courts where all proper parties, 
including the United States, may be made 
defendants and accorded an appropriate 
hearing. 

The right of the Supreme Court of the United 
States in its original jurisdiction to determine 
controversies to which a sovereign State is a party 
is thus held to yield to the requirement that when 
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orders, the exclusive remedy must be pursued. I 


In Venner v. Michigan Cent, R. Co., 271 U.j S. 
127, 46 Sup. Ct. 444, a minority stockholder ojf a 
railroad company brought suit in the state co^rt 
against the company to enjoin it from carrying (^ut 
an agreement duly approved by the Interstate Co|m- 
rnerce Commission for the issuance of certain notes 


or bonds. The case was removed to the fede|*al 
District Court, where the court dismissed the bill 
for lack of jurisdiction. On appeal the Suprejne 


Court said: ! 

We agree with the court below that the 
suit is essentially one to annul or set aside 
the order of the Commission. While fhe 
amended bill does not expressly pray tliat 
the order be annulled or set aside, it does 
assail the validity of the order and pray that 
the defendant company be enjoined frbm 
doing what the order specifically authorizes, 
which is equivalent to asking that the or4er 
be adjudged invalid and set aside. Lambert 
Run Coal Co. v. Baltimore d' Ohio R. R. Co., 
42 S. Ct. 349, 258 U. S. 377, 380, 382, j66 
L. Ed. 671. Such a suit must be brought 
against the United States as the represenia- 
tive of the public and may be brought only |in 
a federal district Court. * * * And, |as 
the state court was without jurisdiction, the 
federal court acquired none by the removkl. 
Lambert Run Coal Co. v. Baltimore d Ohfio 
R. R. Co., supra. \ 
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In view of'the contention made in the present 
case that the order is invalid because made outside 
of the Commission’s authority, the case of Lambert 
Rim Coal Company v. Baltimore c£* Ohio R. Co,, 
258 U. S. 377, is especially applicable. 

There the Coal Company brought suit against 
the railroad in the state court to enjoin it from 
distributing coal cars in accordance with what were 
alleged to be rules promulgated by the railroad and 
which were alleged to cause irreparable injury to 
the coal company. The defendant removed the 
case to the Federal District Court and filed an 
answer and motion to dismiss, setting up that the 
coal company had concealed in its petition that the 
rules were, in fact, those made by the Interstate 
Commerce Commission; it objected that the action 
was in effect to annul an order of the Commission 
and could onlv be heard before a statutorv three- 
judge court. 

The district court, nevertheless, granted the in¬ 
junction. On appeal, the Circuit Court of Appeals 
dissolved the injunction, holding that the rules 
were clearly those promulgated by the Commission, 
and that the order establishing the rules was made 
within the power conferred upon the Commission 
by the statute, and further that the relief sought 
was the enforcing of an order of the Commission 
which could only be granted by a three-judge court. 

In sustaining the action of the Circuit Court of 
Appeals the Supreme Court, nevertheless, care¬ 
fully pointed out that it was improper for that 
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I 
I 

I 

j 

court to have decided the question as to the Com¬ 
mission’s statutory authority to make the order. 
It said (p. 381) : 1 

The decree of the District Court was p]j*op- 
erly reversed; but we are of opinion thatj the 
Circuit Court of Appeals had no occasion 
to pass upon the merits of the controversy 
and that the direction should have beeiii to 
dismiss the bill for want of jurisdiction and 
without prejudice. The rule of the railibad 
here complained of was that prescribed by 
the Commission. To that rule the railrpad 
was bound to conform unless relieved by j the 
Commission or enjoined from complying 
with it by decree of a court having jurisdic¬ 
tion. By this suit such a decree was in effect 
sought. The appellate court was therefore 
correct in holding that in such a suit anj in¬ 
junction of the District Court could! be 
granted only by three judges. 

The court also pointed out that a further funda¬ 
mental objection to the jurisdiction of the cc^urt 
was that the United States under the statute is! an 
indispensable party to suits which have the efi[ect 
of restraining orders of the Commission. | 
This case clearly shows that the lower cpurt 

I 

would have been in error had it taken jurisdiction, 

1 

as insisted by the appellant herein, for the purpose • 
of deciding that the order was void because m^de 
without statutory authority. Such a decision, in¬ 
volving the annulling of the Commission’s order, 
could only be made in a three-judge court after [the 
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United States as an indispensable party had been 

I 

heard. See also to the same effect North Dakota v. 
Lemke, 257 U. S. 485. 

For reasons of course best known to itself, the 
carrier does not care to avail itself of the plainly 
prescribed and exclusive remedy for testing the 
validity of the order. The argument advanced 
(Brief, p. 79) that the carrier requires immediate 
relief and the' implication that this remedy is in¬ 
adequate because not promptly effective can not 
be taken seriously in view of the provisions above 
referred to permitting a temporary restraining 
order upon three days’ notice, expressly providing 
for expediting the hearings, and allowing a direct 
appeal to the Supreme Court. 

Neither can we take seriously the contention 
(Brief, p. 79) that the decision of the statutory 
court annulling the Commission’s order would be 
ineffective because the Comptroller General ‘Svould 
not certainly and necessarily” recognize and obey 
the same. It' is indeed a novel argument that the 
specially provided remedy for annulling orders of 
the Commission is to be held inadequate and the 
jurisdiction conferred upon the specially consti¬ 
tuted court is to be avoided upon the assumption 
* that the orders of such court will not be accorded 
recognition by the Comptroller General. 

In complaining that the lower court erroneously 
assumed the validity of the Commission's order, 
the carrier asks instead that the court assume its 
invalidity. This is only (mother way of ask- 
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ing that the court assume jurisdiction to review the 
order and declare it void. It is th^is clear that the 
carrier seeks in a collateral attack on the ord^er, in 
a proceeding before a single judge, in which neither 
the United States 'nor the Interstate Comifierce 
Commission is a party, to have the order annulled 
and set aside. To state this proposition is de¬ 
monstrate that it is wholly tintenahle. j 

In view of the conclusion, which seems to ijs in¬ 
disputable, that a single judge has no jurisdiction 
to review and declare invalid an order of the Com¬ 
mission, the contention that the order in this j case 
is invalid because made outside the scope oij au¬ 
thority conferred upon the Commission need 
be noticed. If any doubt exists, however, as 
right and duty of the Commission in the adminis¬ 
tration of Section 15a of the Act, to make its deter¬ 
mination of the excess income payable to the Urjited 
States and to make its requirement in the prenjises 

for the placing of such excess in the general tail- 

1 

road contingent fund, such doubt must be inime- 

I 

diately dispelled by a reading of that section of | the 
Act. j 

Referring to Section 15a of the Interstate C|)m- 
merce Act (Title 49, Sec. 15a U. S. C. A.) it is 
found that under paragraph 2 thereof, the Comnjais- 
sion is required to establish rates so that carrier^ as 
a w’hole will earn an aggregate annual net railway 
operating income equal, as nearly as may be, tp si 
fair return upon the aggregate value of the rail\tay 
property of such carriers. Under Paragraph 2 pe 



40 


percentage of the property value constituting a fair 
return is to be fixed by the Commission. Under 
Paragraph 4 the aggregate value of the carriers’ 
properties ‘‘shall be determined iy tJie Commission 
from time to time,” and the Commission is directed 
to give due consideration to certain factors in de- 
teimining such value. 

Par. 6 provides in part: 

If * * * anv carrier receives for anv 

year a net railway operating income in ex¬ 
cess of 6 per centum of the value of the rail¬ 
way property * * * one-half of such 

excess shall be placed in a reserve fund 

* * * and the remaining one-half shall 

* * * be recoverable by and paid to the 

Commission for the purpose of establishing 
a general railroad contingent fund * * *. 

The final sentence of Par. 6 provides: 

The value of such railway property shall 
be determined by the Commission in the 
manner provided in paragraph (4). (Italics 
ours.) 

It is further provided in this j^aragraph that the 
property and the income of a group of carriers 

which the Commission finds are under common 
control and management and operated as a single 
svstem” mav be respectivelv consolidated for the 
purpose of computing excess income. 

Paragraph 9 provides in part as follows: 

The Commission shall provide rules and 
regulations for the determination and recov¬ 
ery of the excess income payable to it under 




this section, and may require such secjirity 
and prescribe such reasonable terms | and 
conditions in connection therewith as it | may 
find necessary. j 

If, as the carrier contends, the Commissioi| has 
no power to make a determination of excess in(^ome 
or to state its determination and administr$-tive 
requirements in the form of a written report or 
‘‘order,” but is relegated to an action to havi the 
court determine the same and adjudge recc^very 
thereof, it is pertinent to inquire why Congress 
authorized the Commission to “prescribe rule^ for 
the determination and recovery” of excess income. 
It is not reasonable to suppose that Congress 
intended to give the Commission powder to 4^act 
rules governing actions for the recovery of excess 
earnings. And yet this wholly illogical inteijition 
must be attributed to the Act if, as the carrier Icon- 
tends, only the courts may make a determination 
of a carrier’s excess income. The answeh, of 

i 

course, is that the act directs the Commissic^n to 
make its determination and authorizes it to ihake 
the necessary rules governing the procedur^ for 
such determination. j 

The purpose and intention of Congress a^ ex¬ 
pressed in Sec. 15a are not obscure. It clearly 
commits to the Interstate Commerce Commission 

I 

the duty of establishing rates appropriate toj ad¬ 
equately maintain a national system of transporta¬ 
tion. It prescribes a yardstick upon which! the 
rate structure is to be founded. It provides! for 
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a general railroad contingent fund to be created 
through the ^‘recapture” of excess earnings, which 
the Supreme Court has described as the ‘‘key pro¬ 
vision of the whole plan.’^ Dayton Goose Creek 
By, Co, V. United States, 263 U. S. 456. The “net 
railway operating income” and the “value of the 
railway property” of a carrier must be determined 
by the Commission. Whether particular carriers 
constitute a “system” under the provisions of the 
section must be determined bv the Commission. 
Regulations for its determination and recovery of 
excess earnings are to be made by the Conmiission. 


When the Commission has arrived at its deter¬ 
mination of the amount of net income held bv the 
carrier in trust for and payable to the United 
States, it must of course communicate its findings 
and requirement to the carrier. When it has done 
so, and whether designating its communication as 
an “order” or otherwise is immaterial, under the 
decision in the O^Falloyi ca.^e, interest becomes 
thereafter payable upon such amount until pay¬ 
ment is made,' provided of course the determination 


is otherwise in accordance with law. 


The'District Court rightly ruled that, as 
the carrier made bona fide denial of anv ex- 

V 

cess under circumstances sufficient to justify 
a contest, no interest should have been im¬ 
posed for any time prior to the final order. 
Not until then could the carrier know what, 
if anything, it should pay. (Italics ours.) 
St, Louis & O^Fallon By, Co. v. United 
States, 279 U. S. 461. 
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I 

This indicates clearly that until a final determi¬ 
nation is made by the Commission the claim is| un¬ 
liquidated, but that when the Commission |has 
acted, pursuant to the statutory duty to make | the 
required determination and the carrier is inforijned 
thereof, the claim is liquidated and interest begins 
to accrue. The ‘‘order” in this case, as in jthe 
O'Fallon case, makes reference to and incorporates 
as a part thereof the Commission’s report in jthe 
ease. The two serve the purpose of recording the 
Commission’s findings and conclusions based ujpon 
the evidence before it and of formallv advising the 
carrier of what is expected of it. i 

The above is not to say that the requirement, or 
order of the Commission in a recapture case is fipal 
in the sense that it can not be reviewed by the 
courts. Orders of the Commission are always sjib- 
ject to review to determine whether the Comnfis- 
sion has violated some fundamental right oj^ a 
carrier protected by the Constitution, or has acted 
outside of the delegated authority or has acted Ar¬ 
bitrarily. The exclusive remedy before a thr^e- 
judge court for the reviewing of such orders is Es¬ 
pecially designed to afford an aggrieved paifty 
prompt and effective relief. I 

In the O'Fallon case, supra, the Commissioh’s 
recapture order after an appropriate application 
to the statutory court, and appeal to the Suprepae 
Court, was set aside, not because the Commissibn 
was without power to make a determination, btit 



44 


because the court found that it failed to obey an 
express mandate of Congress in respect to the con¬ 
sideration to be given a certain factor in arriving 
at value. In this connection the couif said (p. 
488): 

whether the Commission acted as directed by 
Congress was the fundamental question pre¬ 
sented. If it did not, the action taken, being 
beyond the authority granted, was invalid. 
The only power to make any recapture order 
arose from the statute, (Italics ours.) 

This language clearly imports, as is readily ap¬ 
parent from the statute itself, that when the Com¬ 
mission acts as directed by Congress in the per¬ 
formance of its duty, there arises out of the statute 
the power to make its order in the premises. Fur¬ 
thermore, Section 14 of the Interstate Commerce 
Act contains 2 .eneral authoritv in the following 
language for the Commission to make its decision, 
including its orders or requirements in the prem¬ 
ises in all investigations which it is authorized to 
conduct: 

(1) That whenever an investigation shall 
be made by said Commission, it shall be its 
duty to make a report in writing in respect 
thereto which shall state the conclusions of 
the Commission, together with its decision, 
order,' or requirement in the premises; and 
in case damages are awarded such report 
shall include the findings of fact on which 
the award is made. 
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In respect to the carrier in this case the CoTnijnis- 

sion after a full hearing has performed its 4^ty 

1 

under Sec. 15a of determining the amount of j ex¬ 
cess net railway operating income held in trust by 
the carrier for the period in question; it has jfor- 
mally advised the carrier by means of what it lhas 

designated an order” of such determinatiorl so 

1 

that it may rightfully know what is expected of it. 
If the authority of the Commission to make sucH an 
order were open to question in this proceeding, , the 
only tenable conclusion, we submit, would be t|hat 
such authority is clearly conferred. | 

Summarizing, it has been shown that the poWer 
of the Supreme Court in its original jurisdictjion 
to hear and determine controversies to whiclji a 
sovereign State is a party must yield, where therte is 
involved the validity of the Commission’s orders, 
to the jurisdiction of the specially constituted coiiirt, 
and in any such action the United States must'j be 
a party. This clearly establishes that there are| no 
exceptions to the rule that the specially provided 
remedy for annulling orders of the Commission is 

i 

an exclusive one. ! 

I 

It is therefore respectfully submitted that the 
court in this proceeding may not assume the or^er 
to be a nullity, and may not review it for the pur¬ 
pose of declaring it invalid. It may only, as the 
lower court declared, assume its validity, without 
prejudice to the carrier’s right in a direct pjro- 
ceeding against the proper parties and before the 
proper tribunal to question the validity thereof. 
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Assuming its validity, there is a debt due the 
United States and all the rest incident thereto nec¬ 
essarily follows unhampered by suggested lack of 
authority to act; by differentiation of public 
moneys; theoretical corporate entity separable 
from the United States, etc., etc. 

V 

The matters anid things involved require the exercise of 
judgment and discretion by the appellee which can not 
be reviewed in these proceedings 

This court has stated repeatedly that a petition 
for mandamus or bill for mandatory injunction 
can not be used as a wi*it of error to review the 
discretionary acts of public officials. Chief Jus¬ 
tice Taft collected and summarized the cases in 
Work V. Rives, 267 U. S. 175. 

It is believed the court may reasonably apply its 
conclusions in Carroll Electric, Margulies, and Le- 
land cases, supra, and affi^rm the court below not 
only for the reasons stated by that court in its opin¬ 
ion, but for the self-evident reason that this case 
involves the exercise of judgment and discretion by 
the appellee and that such a procedure cannot be 

I 

questioned oh a writ of error to review the conclu¬ 
sions reached by him in denying the availability of 
general appropriations to make payments to the 
appellant until the appellant made arrangements 
for the satisfactory adjustment of its prima facie 
indebtedness to the United States. 



CONCLUSION 


We think that on the basis of the opinion of | the 

i 

court below, together with the decisions cited knd 
reasons stated in this brief, the judgment of |the 
court below should be affirmed. i 


Respectfully submitted. I 

Leo a. Rover, i 
TJ, S. Attorney. 
R. L. Golze, 

General Counsel, General Accounting Office. 

O. R. McGuire, 

Counsel for the Comptroller General 

of the United Stated. 


APPENDIX 


Comptroller General of the 
I United States, 

Washington, January 18,1928. 
The Chairman Interstate Commerce Commission. 

Sir: I have your letter of January 10, 1923, re¬ 
questing my further consideration of the decision 
of this office of November 29, 1922, 2 Comp. Gen. 
360, to the effect that moneys received by the Inter¬ 
state Commerce Commission as excess operating 
income of railroads should be deposited in the 
Treasury to the credit of a special fund, subject 
to expenditure upon requisition and advance to 
the Commission, or upon legal settlements, in ac¬ 
cordance with laws and regulations governing such 
advances or settlements, and subject to the custom¬ 
ary accounting to the General Accounting Office. 

The decision differs with an opinion of the At¬ 
torney General to the effect that the moneys in 
question are not public moneys required by law to 
be deposited in the Treasury, but may be retained 
by the Commission for expenditure as provided by 
law, the unexpended final balance only to be de¬ 
posited in the Treasury. The first question sug¬ 
gested is jurisdictional, involving the respective 
authority and finality of the opinion of the Attor¬ 
ney General and the decision of this office. 

There is no contention that the receipt and dis¬ 
bursement of this money is not subject to an ac¬ 
counting therefor to the General Accounting Office. 

(4S) 


Many years ago the legal principle was announce^! 
that the duty of examining accounts and certifying 
balances arising thereon imposed by law upon the 
former accounting officers of the Treasury neces-j 
sarily charged them, and especially the Comp-j 
trollers, with the duty of passing independently[ 
upon all questions of law or fact arising in the setl 
tlement of accounts and the certification of bal¬ 
ances, and of determining every question of law or 
fact which may be raised upon the accounts and bait 
ances as stated. 6 Lawrence (First Comp. Dec.) 
80, 81. McKee v. United States, 12 Ct. Cl. 553; 
McKniijlit V. United States, 13 Ct. Cl. 307. | 

The duty of settling accounts of the Interstate 
Commerce Commission for receipts and disbursej- 
ments of excess operating income of railroads im|- 
posed by law upon this office necessarily imposes 
also the duty of determining all questions of law ifi- 
volved in such settlements, including the questioju 
whether the funds received may be retained in bank 
by the Commission or must be deposited in the 
Treasur}^ Responsibility for a correct determina¬ 
tion of that question can not lawfully be shifted 
from this office to the Attorney General, who^e 
opinion in the premises may be accepted as persua¬ 
sive but by no means as final and conclusive of tljie 
matter at issue. The unbroken practice of mapy 
years and numerous cases is that the former Comp¬ 
troller of the Treasury, to whose powers and dutifes 
the Comptroller General has succeeded, was aii- 
thorized and required to decide independently 
whether moneys coming into the hands of public 
officers are public moneys and how they shall |)e 
held or disposed of. I think it is beyond question 
that, as stated in my former decision, the questij^n 
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then at issue was one for final decision by the Comp¬ 
troller General, upon his own independent judg¬ 
ment and responsibility. I have no doubt as to the 
correctness of the conclusions reached in the de¬ 


cision. 

You express the desire of the Commission to 
reach a common understanding and haimonv and 


to be I'clieved in so far as possible of responsibility 
and be surrounded with every safeguard and super¬ 
vision consistent with the prompt and efficient dis¬ 
charge of its duties. 


It is tlie desire of this office, also, that there shall 
be harmony of o]nnion and concert of action in this 
matter. It is mainly one of comi3liance with law 
as determined by a long line of precedents and of 
correct and orderly procedure in handling the 
funds. Nor does there appear to be any su])stan- 
tial administrative difficulty in following the usual 
and orderly procedure outlined in my decision. 

If the monevs are deposited in the Treasury to 
a special fund there will be made a Treasury and 
General Accounting Office record of all receipts 
thereof. Once in the Treasury the funds may be 

V «/ 

withdrawn by the Commission upon its requisition 
for disbursement in accordance with law. There 
will be no restriction on such adyances other than 
the usual requirements in the matter of adyances 
on reouisition. The sole function of the Treasury 

JL V 

Department in that connection will be to see that 
the requisition is in due form, properly approyed, 
and that there are sufficient funds to meet the requi¬ 
sition. There will be no authority in the Treasury 

•/ *<' 

Department' to question the proposed disburse¬ 
ments for which the funds are withdrawn. Its au¬ 
thority would be limited to matters of correct pro- 
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cedure in drawing the money. So in case of direct 
settlement bv the General Accounting OflS.ce ofl a 
claim against the fund, if any such claim shall 
presented for settlement, the Treasury Department 
will have no discretionary control over the paymetnt 
of any amount which may be allowed on such set¬ 
tlement. I 

If deposited in the Treasury to a special fuijid 
and to the official credit of some authorized disbuiis- 
ing officer of the Commission the funds would te 
subject to the check of such officer. Loss of inter¬ 
est, if any, arising from the deposit of money in t^e 
Treasury could be reduced to a minimum by keep¬ 
ing only a minimum working balance in the dijs- 
bursing account and withdrawing all surplus fun^s 
for investment or deposit at interest. As hereiji- 
before explained, however, the Treasury Depaijt- 
ment would have no authority to question the dis¬ 
cretion of the Commission in applying for a(^- 
vances or in the expenditure of funds after the 
advance shall have been made, or in checkii^g 
against an official disbursing account if the pro¬ 
cedure of depositing the money to the official credjit 
of a disbursing officer is followed. j 

Your letter presents one phase of the matter th^t 
has not heretofore been before this office for coh- 
sideration, and that is how moneys shall be heljd 
while there is a dispute as to whether the fund is 
entitled to them in whole or in part. In all sudh 
cases the money should be deposited in the special 
fund the same as other moneys collected for this 
account. A special deposit account is unnecessaijy 
because the money if placed in the special fund will 
be available for refund if it should subsequently 
be determined by the Commission that it, or ai^ 
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part of it, had been erroneously collected. The 
rule that moneys once covered into the Treasury 
can not be withdrawn except on appropriation ap¬ 
plies to moneys covered into the general fund of 
the Treasury, but not to moneys deposited to a 
special fund account. 

The Commission’s administration of that provi¬ 
sion of the law requiring that surplus funds shall 
be deposited or invested by the Commission need' 
not be interfered with by deposit in the Treasury 
to the special fund. They may be withdrawn from 
the disbursing account as they are needed for such 
deposit or investment. The main purpose of hav¬ 
ing the money go into the special Treasury fund is 
to have all receipts made a matter of Treasury 
record. 

It will be the duty of the General Accounting 
Office under section 312 (a) of the Budget and 
Accounting Act to investigate all matters relating 
to the receipt, disbursement, and application of 
these funds. i It would not, however, be incumbent 
upon this office to supervise or regulate the recovery 
of any such funds not in fact received by the 
Commission.; If funds which should have been 
collected, have not been collected, and are not col¬ 
lected, or if funds collected have been erroneously 
disbursed or applied, it may become the duty of 
this office to report the matter to Congress as 
provided by the said section, irrespective of any 
action thereon which may be taken upon the 
settlement in the General Accounting Office of 
accounts for such collection, disbursement, and 
application. This is equally the case whether the 
moneys are considered as public moneys and de¬ 
posited in the Treasury or are held by the Com- 
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mission outside of the Treasury, as contemplaljed 
by the Attorney General’s opinion. j 

I may repeat here that the Treasury Department 
will not, in any event, have authority to exercise 
any supervision or control whatever over the dis¬ 
cretion of the Commission in administering these 
funds. It is thought by this office that no clash 
of administrative authority can grow out of the de¬ 
posit of these funds in the Treasury. The author¬ 
ity and duty of the General Accounting Office lin 
the premises will not differ materially whether t|bie 
funds are, or are not, deposited in the Treasury.} 
Respectfully, I 

(Signed) J. R. McCakl, | 

Comptroller GeneraH 
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